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COMMISSIONERS MEET AT FRANKFORT ON FOURTH FRIDAY IN 
JANUARY, APRIL, JULY, AND OCTOBER 


Meeting of the State Board of Bar 
Commissioners 


A meeting of the Board of Bar Judge T. B. McGregor sent word 
Commissioners of the Kentucky State that because of conditions beyond his 
Bar Association was held at the Ken- control he would be unable to be 
tucky Hotel in Louisville, Kentucky, present. 
on June 26, 1946. The following The meeting was presided over by 
members were present : the President, Mr. C. C. Duncan. ~ 

Mr. Robert P. Hobson appeared 
before the Board and discussed a 
problem that had arisen under the 


Mr. James B. Milliken 
Mr. Marion W. Moore 


Mr. Flavius B. Martin l‘ederal Employers Liability Act and 
Mr. Maxey Harlin the fact that so many employees had 
Mr. Gavin Cochran been solicited to employ out-of-state 
Mr. J. Robert White counsel and to bring suits in forums 
Mr. George S. Wilson, Jr. away from the place where the ac 
Mr. Joseph D. Harkins cident occurred or where the em- 
Mr. B. N. Gordon ployee lived. He presented a resolu- 
Mr. Marcus C. Redwine tion calling upon Congress to amend 
Mr. John L. Davis the Act; however, after discussion, it 


Mr. Thomas J. Knight was ordered that a committee be ap- 











mn 
ul 


call 
sion 
a bi 
Corn 


ct 
ct 


ct 
ct 


ct 


d 


iS 


ic 
d 
d 





KENTUCK) 


pointed to draft a proper resolution 
along the lines indicated by the Board 
and that such resolution should be 
submitted at the next meeting of the 
board. 

The board expressed its apprecia 
tion to Mr. Cochran for his untiring 
labor in redrafting and securing the 
adoption by the Court of Appeals ot 
rules relating to practice before the 
Court, admissions, and disciplinary 
proceedings, and the government of 
the State Bar Association. The Sec- 
retary was also directed to express 
the appreciation of the Bar to West 
Publishing Company for having print 
ed without charge as a part of 194 S. 
W. 2d these Rules as approved and 
adopted by the Court of Appeals. 

Mr. Milliken stated that he was a 
member of the committee that had 
undertaken the revision of the rules 
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relating to admissions. He stated 
that the rules as adopted created a 
hardship case on the Cincinnati Law 
School (Salmon P. Chase School) 
and that he personally and as a mem 
ber of the committee had never in- 
tended to impose any hardship upon 
the graduates of this school. He re- 
ported that the matter had been pre 
sented to the Court of Appeals for 
relief but that they, in the absence of 
a request from the State Bar, were 
unwilling to take any action with 
reference to this matter. He asked 
that a special committee be appointed 
to consider this question, to discuss 
the same with the Committee on Legal 
Education, Admissions and _ Place- 
ment, and to report back to the 
Board. This request was agreed to 
and the President appointed a com 
mittee. 





The Annual Meeting 


The first annual meeting of our As- 
sociation for four years was called to 
order at 10:00 a.m., June 27, 1946, 
by President C. C. Duncan, at the 
Kentucky Hotel in Louisville. In 
keeping with the idea of preventing 
unnecessary travel and otherwise 
conserving effort our meetings were 
suspended during the war years. 

During the time our meetings were 
suspended we had four presidents, 
often referred to as our wartime 
presidents. These were Henry E. Mc- 
Elwain, Jr., Louisville; Charles S. 
Adams, Covington; William B. Gess, 
Lexington; and Edward A. Dodd, 
Louisville. 

Each of these past presidents was 
called to the platform at the first ses- 
sion of the convention and each gave 
a brief resume of the efforts and ac 
complishments of his administration. 

These were followed by an address 
hy Hon. Robert K. Cullen, Reviser of 


the Kentucky Statutes. Mr. Cullen 
advised the assembled lawyers very 
thoroughly about the new laws of a 
general nature which were passed by 
the 1946 legislature. 

The Younger Lawyers Conference 
was held at a noon luncheon, at which 
Hon. Lyman M. Tondel, Jr., chairman 
of the Junior Bar Conference of the 
New York Bar, gave the address. 

At the afternoon session Hon. Tom 
C. Clark, Attorney General of the 
United States, addressed the Associa 
tion. General Clark’s address was 
radiocast by WGRC of Louisville 

General Clark was followed by 
Hon. Eldon S. Dummitt, Attorney 
General of Kentucky, who spoke on 
the Kentucky Constitution 
Dummitt’s address is published in full 


(seneral 


elsewhere in this issue of the Journal 

\ banquet well attended was held 
in the evening session, at which Mr 
eugene L. Garey of the New York 











Bar was the principal speaker. Mr. 
Garey’s address is published in full 
elsewhere in this issue of the Journal. 

The meeting was resumed at 10:00 
a.m., Friday morning; the first ad 
dress was by Judge Bryan Johnson 
of Williamsburg. Judge Johnson’s 
address is published in full elsewhere 
in this issue of the Journal. 

Judge Johnson was followed by 
Judge C. B. Latimer, of the Court of 
Appeals. Judge Latimer told interest- 
ingly of the working of the Court of 
Appeals. We regret that Judge Lati- 
mer’s address was not obtainable in 
manuscript form for publication. 

There were about six hundred 
lawyers in attendance, all of whom 
received much benefit from the meet 
ing. 





RESOLUTIONS 


The two resolutions, which are 
printed in full below, and which are 
self explanatory were adopted by the 
Kentucky lawyers at the district meet 
ings held this past summer. 


Wrereas, It is felt that the Com 
monwealth of Kentucky is better pre- 
pared to file and try its claims and 
controversies courts of the 
home county of each taxpayer than 
to force the taxpayer with counsel to 
iravel to l'rankfort, since in addition 
to the members of the Staff of the 
Attorney General of Kentucky, each 
county has a County Attorney who is 
qualified to represent Commonwealth 
of Kentucky ; now, therefore, be it 


be fe re 


Krsotvep: That (1) the State Tax 
Commission is urged to immediately 
change all regulation so that contro 
versies can be handled in the home 
counties of taxpayers; (2) the Legis 
lative Committee of Kentucky State 
Bar Association be called upon to in 
troduce any legislation necessary to 
accomplish such desired result; and 
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(3) that the Director of the State 
Revenue Department and the Gov- 
ernor of the Commonwealth of Ken 
tucky be given a copy of this resolu- 
tion forthwith. 

This is to certify that the above 
resolution was passed at the —— 
Congressional District Conference of 
Kentucky State Bar Association held 
at ———, on August —, 1946. 


Chairman 
Py 


Wuereas, The lawyers of the First 
Congressional District of the State 
of Kentucky at their annual con- 
ferences held on August 13, 1946, at 
Mammoth Cave, Kentucky, at 2:30 
p-m., have discussed the history of 
this nation from its entry into the 
Spanish-American War to date, with 
emphasis upon incidents affecting the 
actions of Congress, which period 
covers approximately fifty years, and 

Wuereas, It has been shown that 
in the First World War, in the Span 
ish-American War, in the Civil War. 
in the Mexican War, in the War of 
1812, in the American Revolution, and 
Indian Wars lawyers were welcomed 
for service in the armed forces be 
cause of their recognized capacity for 
corabat leadership, with the result that 
lawyers who had led their communi 
ties in a civilian capacity had always 
attained comparably high rank in all! 
wars previous to World War II, and 


Wuereas, The Navy, Marine, and 
Coast Guard during World War I! 
recognized the leadership qualifica 
tions of lawyers and granted com 
missions to lawyers from civilian life 
based upon civilian standing, capacity 
and experience, with the result that 
such lawyers in many instances at 
tained high rank in such branches of 
the armed forces respectively, and 

Wuereas, It was emphasized that 
lawyers as individuals have always 
participated in the civic, patriotic, re 
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_— 


ligious, political, and other move 
ments beneficial to each community, 
state, and nation and have always 
through their respective clients and 
4s individuals directed the leadership 
of such movements throughout the 
nation, but without causing the Amer 
ican, state, and city bar associations 
to participate in such movements on 
the theory that professional associa 
tions should be limited to the practice 
ff law and its collateral activities, 
vith the result that leaders of the 
\rmy during World War II refused 
» 1 cognize such leadership qualities 
in lawyers, causing individuals to be 
reated as if their civilian traiming as 
awyers was more hurtful than help 
ful, so that most lawyers, irrespective 
f age and past experience, were rele 
ited to an enlisted status ; and 


\WukEREAS, Study of the 
vears following the signing of the 
Treaty of Versailles illustrates the 
uncertainty and, weakness of Ameri 
an leadership and includes Congres 
sional action causing battleships to be 
sunk, pacifist leadership to be fol- 


twenty 


owed including complete disarma 
nent and other acts showing im- 


practical grasp of actualities, and 

\WHEREAS, Neither the American 
Bar Association nor the State Bar 
\ssociation participated in construc- 
tive effort to avoid such lapse in lead- 
ership: 

Now, THEREFORE, Be It ResoLvep: 
Phat 

(1) American Bar Association 
House of Delegates is urged to im- 
mediately cause to be appointed na- 
tional committees, composed of law- 
yers resident in each State, such com- 
nittees being formed for the purpose 
if representing, advocating, and em- 
phasizing the attitude and opinions of 
lawyers on all current, national, inter- 
national, subjects, including national 
defense, United’ Nations, international 
‘0-operation, the Army, the Navy, 
various current controversial political 
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questions which may or might involve 
this nation in future wars or con 
troversies. 


2) Kentucky State Bar Associa 
tion Board of Commissioners is urged 
to immediately cause to be appointed 
state committees, composed of law 
yers resident in each Congressional 
District and Circuit Court District, 
such committees being formed for the 
purpose of representing, advocating, 
and emphasizing the attitude and 
opunons of lawyers on all current, na 
tional, international, state, and 
subjects, including national defense 
United Nations, the Army, the Navy, 
various current controversial political 
questions which may or might involv« 
this nation in futur 
troversies. 


local 


Wars Ol con 


(3) Both the American Bar As 
sociauion and Kentucky State Bar As 
sociation take steps to cause the Con 
gress of the United States to investi 
gate circumstances resulting in fail 
ure to recognize leadership qualifica 
lions im persons as indicated by indi 
vidual success in civilian life on the 
theory that civilian success would in 
dicate the possibility of military lead 
ership and qualifications for useful 
ness 

This is to certify that the 
resolution was passed at the - 
Congressional District Conference ot 
Kentucky State Bar Association held 
at , on August 1946 


above 


Chairman 


Whenever you find a Southern 
Negro who is anything but a Baptist 
and a Republican, some white man 
has been fooling with him. 


— 


It is not so much a question as to 
how many winters you have passed 
through, but colds have 
passed through you. 


: | 
now many 
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the VICAR 


Choose your Statutes as the wise old Vicar of Wakefield chose his wife 
















... for such qualities as would wear well.” 


BALDWIN’S ANNOTATED “KRS” would more than meet the dis- 
cerning eye of the wise old Vicar. First of all, it is a Permanent edi- 
tion... it is kept to date with BALDWIN’S ANNOTATED “KRS” 
SERVICE. Second, it is convenient to use ... the annotations immedi 
ately follow the statutes which they construe. Third, it is authorita 
tive ... all section numbers in Baldwin’s “KRS” are the Official “KRS” 





numbers. And fourth, it is complete . . . legislative histories, as well ) 
as effective dates, appear for all statutes. , 
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Thus BALDWIN’S ANNOTATED “KRS” offers the requisite quali 
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We are ten years old. With this 
issue of the Journal we complete the 
tenth year of publication. Looking 
back through those ten years it seems 
but a little while since we wrote, dur 
ing the Administration of President 
J. R. White, “How the Journal came 
into Existence.” But when we think 
of the ten presidents of the associa- 
tion, towit, J. R. White, Leonard 
Crawford, Lafon Allen, Henry Mc- 
Elwin, L. B. Alexander, Charles S. 
Adams, William Gess, John B. Rodes, 
Edward A. Dodd, and Clarence Dun- 
can, under whose administration the 
Journal has been issued, we realize 
that much water has passed under 
the bridge. 

The Journal pledged in the begin- 
ning that it would seek to be a link 
between the governing body of the 
Association and its membership, this 
pledge we believe we have kept. 

Each issue of the Journal has been 
the best it was possible to issue with 
material available. Some issues have 
been better than others and some have 
nat reached the standard we had set, 
but each has contained everything 
worth publishing that was available 
to the Journal. 

From expressions we get from law 
yers throughout the state, we are con 
vinced that the Journal is pretty gen 
erally read, and by many is read in 
Its entirety. 

It has never been the expectation 
that everything in the Journal would 
be pleasing to every member of the 
Association, but it has been a hope 
that every member of the Association 
would find something of interest in 


each issue of the Journal, and this 
hope we believe has been realized. 

It is the continued hope of the 
editor, the Journal Committee, and 
the Association that the Journal will 
continue to fill a need and that when 
another ten years has passed the 
Journal will have grown in the affec- 
tion and esteem of the lawyers of 
Kentucky. : 

When we reach 65 our doctors tell 
us to slow down, but every instinct 
and every reason tells us it is time ta 
be in a hurry. 

In his report made to the Fourth 
District Bar Meeting at Mammoth 
Cave, August 14, President C. C. 
Duncan called attention to the fact 
that not a single complaint against 
a lawyer for unethical or dishonest 
conduct had been filed with the Board 
of Bar Commissioners during his time 
of office. This is a magnificent com- 
pliment to the bar of Kentucky, and 
demonstrates clearly the effective- 
ness of the work of the Association 
and its Board of Bar Commissioners. 

\When the integrated bar was or- 
ganized in 1934 and the Board of 
Bar Commissioners took office they 
were confronted with a backlog of 
cases against lawyers for improper 
conduct. The first four or five years 
of the Board’s activities were taken 
up with the trial of these cases. Now 
all have been disposed of and no new 
ones are being filed. 

Fast the Association is reaching its 
goa! that anyone may approach any 
Kentucky lawyer with full confidence 
in his honesty and integrity 
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Chief Justice 








The Chief Justice 


By HONORABLE HAROLD M. STEPHENS 


Associate Justice 
United States Court of Appeals, Washington, D. C. 


Condensed from American Bar Association Journal 


Frederick Moore Vinson was born 
January 22, 1890, at Louisa, Law- 
rence County, Kentucky, the son of 
James and Virginia (Ferguson) Vin- 
son. His ancestors, who had pio- 
neered their way to Eastern Kentucky 
in 1800, were of Irish, English, and 
French stock. Among them there 
were farmers, timbermen, merchants, 
bankers, doctors, and lawyers. The 
future Chief Justice was educated in 
the common schools and at the Ken- 
tucky Normal College, where he grad- 
uated in 1908. He pursued further 
studies at Centre College, Kentucky, 
receiving a bachelor of arts degree in 
1909, and 1911 was graduated in law. 
Young Vinson played baseball and 
football during school and college 
days, in part supported himself by 
working in the college library and as 
a student instructor in mathematics. 
Notwithstanding these diversions he 
completed his studies in both arts and 
law with high honors. 

Vinson commenced law practice in 
Louisa in 1911 and continued until 
1923, serving in 1913 as city attorney 
and from 1921 to 1923 as common- 
wealth attorney for the Thirty-second 
Judicial District of Kentucky. He 
was then elected to Congress and 
served there, variously representing 
the Eighth and Ninth Kentucky dis- 
tricts and the state at large until 1938, 
with the exception of the years 1929- 
1931 when he again practiced law at 
Ashland, Kentucky, as well as at 
Louisa. Congressman Vinson was a 
member of the Ways and Means 


Committee and chairman of the sub 
committee on Internal Revenue Taxa- 
tion. From 1932-1938 he steered 
through the House every revenue act. 
On May 12, 1938, the Congressman 
became a judge, taking his oath on 
that date as Associate Justice of the 
United States Court of Appeals of the 
District of Columbia. He served in 
that capacity until May 27, 1943. 
During some fourteen months of that 
period, from March 2, 1942, to May 
27, 1943, he served also, under ap- 
pointment of Chief Justice Stone, as 
chief judge of the United States 
Emergency Court of Appeals created 
by Congress to review orders of the 
Office of Price Administration. On 
the date last mentioned, at the urgent 
request of President Roosevelt, he 
resigned his judicial posts to accept 
the position of Director of the Office 
of Economic Siabilization. He held 
that office until March 5, 1945, when 
he was transferred by the President 
to the post of Federal Loan Adminis- 
trator in charge of the Reconstruction 
Finance Corporation and its sub- 
sidiaries. On April 2 of the same 
year he was appointed War Mobiliza- 
tion Director vice Mr. Byrnes and on 
July 16, following, was appointed by 
President Truman Secretary of the 
Treasury. In each of the three posi- 
tions last mentioned his confirmation 
by the Senate was unanimous. 

On the United States Court of Ap- 
peals for the District of Columbia, 
Judge Vinson found himself engaged 
in judicial work involving a great 
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variety of important cases of both na 
tional and local character. The court 
of which he was a member is one of 
the eleven United States Circuit 
Courts of Appeals and exercises all 
of the jurisdiction of such courts and 
in addition, because of its location at 
the seat of government, jurisdiction 
and powers not exercised by any other 
Federal court except the Supreme 
Court. Also the court is the highest 
appellate court for the District of Co- 
lumbia in cases of local nature in- 
volving the personal and business in- 
terests of a jurisdiction of approxi- 
mately a million people. 

Judge Vinson’s work on the United 
States Court of Appeals was charac- 
terized by integrity of mind, courage, 
common sense, and balance, a natural 
sense of justice, and diligence. He 
customarily read the briefs of counsel 
before argument and always ex- 
amined the records with care. He per- 
formed his judicial duties with a high 
sense of responsibility.. He recognized 
with Mr. Justice Cardozo that, “Ad- 
herence to precedent must . . . be the 
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rule rather than the exception if liti 
gants are to have faith in the even 
handed administration of justice in 
the courts.” 

Judge Vinson’s style of judicial 
writing is plain and unadorned. His 
opinions are unpretentious and writ- 
ten without self-consciousness. He 
states the facts of his cases and the 
pertinent authority and the results 
which in his view are demanded by 
application of principles of the facts. 
His dissents are written frankly and 
vigorously, but without trace of 
acerbity or ill will towards his col- 
leagues. 

The Chief Justice is a sincere and 
kindly man. He is free from personal! 
or intellectual arrogance. While prop 
erly confident of his own powers, he 
is open minded toward the views of 
others. In his personal relationships 
he is amiable, although somewhat re 
served. While his political 
might seem to indicate otherwise, he 
has not been in any undue sense self 
seeking or ambitious. 


success 





Upon Informat 


(from Dicta, 


The New Jersey legislature, at its 
regular 1946 session, approved a con- 
stitutional amendment raising pay of 
legislators from $500 to $2,000, with 
$1,000 extra for presiding officers. 
This proposal must now pass the 1947 
session before it is placed on the 
ballot 

The Ohio State Bar Association has 
adopted a new constitution setting up 
a council of delegates elected by the 
members from districts, depending on 
the number of members in the respec- 
tive districts. Decisions of the council 


may be appealed by a member of the 
membership in attendance at the an- 
nual meeting, a majority of whom can 
overrule the council. 





ion and Belief 


August issue) 


The New Jersey Supreme Court 
has before it a proposal to eliminate 
the distinction between attorneys and 
counselors. An attorney may now be- 
come a counselor after he has been 
admitted to practice for three years 
and passes a counselor’s examination. 

A committee of the Ohio State Bar 
Association which has been at work 
for ten years trying to gradually elim- 
inate justice of the people courts and 
absorption of their functions by a 
small claims division of the Common 
Pleas Courts, has asked to be relieved 
of further service. The proposed 
legislation has been so emasculated in 

(Continued on page 255) 
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1946 


tion as host to the 
Kentucky, on June 27, 


| am not only privileged and hon- 
red by being permit ted to be here, 
ut | am most happy to address this 
ongenial company of distinguished 
wother lawyers in the state of the 
mmortal Stephen Foster. As your 
eart does, mine always throbs and 
iy pulse always quickens whenever 
he strains of “My Old Kentucky 
lome” fill the air with its soul-stir- 
ng melodies. 

I felt a lump in my throat and 
shared your solemn pride as | stood 
ith head bared while the melodious 
that beautiful ballad, in the 
reathless stillness demanded by the 
solemnity of the moment, wafted so 
gently and so sweetly across the fields 
f Churchill Downs as the twilight 
tucking a delightfully happy 
lay day into the bed of the night. 


ars of 


evan 


llere, among your fellow Ken- 
ickians, IT have passed some of the 
appiest hours of my life. Here, in 


us grand old Commonwealth, | am 
lessed with well loved friends, whose 
herished friendships I hope to re- 
un to the end of my days. 

too, | have imbibed what 
se, who, in abysmal ignorance and 
‘ithout a real appreciation of the 
hilosophy of the Rubaiyat of Omar 
Khayyam, may call by some other less 


Here, 
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Man Cannot Govern Without God 


By EUGENE L. GAREY 


Associa 


Bar iation at Louisville, 


elssor 


appealing name, but which I preter to 
call the “Spirit of Old Kentucky.” 
Phis, | submit, makes me your kin “im 
spirit,” if not in fact, and grants unto 


me a kinship that has always been 
most delightfully pleasurable. And 
so, | trust you will believe me when 


quite happy 3 
with you 


1 say that | am happy, 
very happy in fact, to be 
tonight. 

Since my theme this evening Is ¢s 
sentially American, it 
larly fitting for me to discuss it 
my brother Jawyers in this 


seems partict 
with 
justly 


proud and venerable Commonweaitn 


of Kentucky state with an out 
standing record of fidelity to Amert 
can traditions, a state whose sons art 


dedicated to upholding and _ loyally 
maintaining those ideals. May | at the 
outset make clear that | speak tonight 
in no partisan spirit and for no pat 
lisan object or purpose | speak on} 


ly 
fellow Ameri 


as an American to my 
cans in our common American in 
lterests. 

The present hour, considered im 
terms of history, both solemn and 
grave. It is no time for mere words 
or empty phrases. [t is an hour that 


calls to duty It is hour of de 
cision. History 's tragedy Is 
happening today before our very eyes 


our 
worsl 
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Something is happening to out 
Western Luropean civilization. On 
every hand and in every land we per 
ceive its rapid disintegration. Che 
decadence of man throughout the 
world is everywhere apparent. It is 
a day of “microphonies” and false 
prophets. It is a day when centuries 
of wisdom are being thrown away for 
a moment of sophistry and wise 
cracks. lt is a day which confuses the 
hysteria of the moment for history. 

What is the cause of all this? Can 
it be because “there has arisen im 
Kgypt a Pharaoh who knows not 
Joseph”? 

Our fathers founded this nation on 
faith in Almighty God, from whom 
alone come the inalienable rights of 
man. Ireedom of conscience, free 
dom of will, freedom of choice, free- 
dom of speech were deemed funda 
mental human rights which no gov 
ernment, no ruler, no state could limit 
or impair. They acknowledged a per- 
sonal Creator, recognized man as a 
divine creation, and acknowledged the 
existence of certain of his rights by 
divine sanction. Man was held to 
possess qualities beyond all else in na- 
ture. They recognized this wondrous 
dignity of man—not collectively but 
individually, whose moral and legal 
responsibility are his own and can- 
not be passed on to ochers. They did 
not recognize collective guilt and they 
rejected the concept of a collective 
soul. They firmly believed that man 
stands alone before his God and be- 
fore the law. 

They believed that no pubiic au- 
thority ought ever to interfere with 
or that any government could hamper 
or restrict man in the fulfillment of 
his divine mission without violating 
his divinely created nature and deny- 
ing man his God-given rights. Under 
this unique concept we have achieved 
as free men, living in the dignity of 
the inalienable rights of man, the 
highest standard of living ever known 
to man in an atmosphere of the largest 
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measure of human liberty ever the 
estate of man. 

Their philosophy of faith was in- 
culcated into political institutions 
which, at least until recently, had be- 
come the dominating philosophy oi 
our way of life. It is an historical fact 
that this concept of government is the 
basis of our American system. This 
gain in human liberty must not be lost 
It will not be lost unless we lose it 
by default. Their American faith in 
(,od we must reaffirm. Since God in- 
tended man to be free we must let n 
man destroy these God-given rights 

To give effect to their unique con 
cept the founding fathers defined and 
guaranteed the individual rights oi 
man in a written Constitution under 
which they definitely limited the pow- 
ers of government because they be- 
lieved that government itself should 
have only limited powers if it wast 
remain the servant and not the master 
of the people. They went further and 
divided the powers thus granted be- 
tween the nation and the states. The 
national power they further divided 
among a Congress, a President, anda 
Court. This Constitution is the su- 
preme legislative act of the people 
by it we were given a Republic and 
not, as we hear it called on ever 
hand today, a democracy. Our an 
cestors were afraid of a democrac) 
They were convinced that belief ina 
democracy is essentially a belief 
magic. They were convinced that de 
mocracy is nothing more nor less that 
the will of the masses, limitless and 
lawless, omnipotent and unrestraineé 





by reality. Hence, as we all know, 
they rejected a democracy and created 
a republican form of government, } 
government which they designed | 
serve us and not a government t 
regiment and oppress us. They i 
tended thereby, to insure our right 
and to protect us not only against th 
tyranny of government but agains 
the even more devastating tyrant] 
of the majority. 










er the 


Vas In- 
tutions 
iad be- 
phy oi 
cal fact 
t 1s the 
° This 
be lost 
lose it 
aith in 
70d in- 
t let n 
rights 
1e COn- 
ed and 
hts of 
under 
e€ pow: 
ey be- 
should 
was | 
miaster 


s. The 
divided 
‘ and a 
he $u- 
people 
lic and 

ever 
ur al- 
ocrac\ 
ef ina 
lief m 
hat de- 
ss that 
ss and 
trained 





know, 
create | 
nent, 4 
ned t 
ent t 
ey if 

right 
nst thé 
againsl 
yranty 





KENTUCKY STAI 


ur fathers had not long been ac 
customed to liberty and they knew 
that the struggle for liberty 1s never 
ended. They well knew that each gen 
cration must struggle to acquire lib- 
erty or fight to retain it.. We of our 
veneration have forgotten these basic 
iruths. We seem to have forgotten 
tat paper bulwarks by themselves do 
not detend anyone’s liberty. We of 
this day have forgotten that our Con 
stitution is of value only so long as 
we fight to protect and maintain it. As 
a people we have been morally 
shocked so much and so long that we 
seem to have become shock-proot. 
We have apparently lost entirely the 
power of moral indignation. 

\Ve seem to have forgotten that our 
Constitution was not conceived for 
the purpose of creating a fundamental 
machinery for social and economic 
ends, and that that document 
written as a charter of liberty and as 
a protection of rights which cannot 
be taken away from us by any gov- 
ernment. It was designed to carry out 
mechanically a definite and funda- 
mental philosophy, a way of life, | 
might even say a theology of man in 
relation to God in the civil order. 

l‘orged by divine inspiration, our 
Constitution was a triumph in govern 
mental structure, creating a mighty, 
mystical, and predestinate nation. It 
was a slender strand between God and 
man. If, instead of a government rest- 
ing on faith in Almighty God, there 
be substituted therefor an atheistic 
materialism, then that very slender 
strand is completely severed and the 
whole framework and balance of our 
constitutional structure falls. 

Our Constitution lighted the path- 
way of human aspirations. It enabled 
free men in a free land to freely speak 
their minds, choose their careers, own 
property, conduct enterprises, and 
worship their Creator in their own 
way. It permitted man to go where 
ambition beckoned. It released the 
dynamic energies of free men in a 


Was 
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march of human progress which, beth 
in peace and in war, has been the envy 
of the world. 

Unfortunately, too many of our 
people are wholly uninterested in con- 
stitutional questions. Discussion of 
them seems dry, pedantic, and un- 
profitable. They do not seem to real- 
ize how completely their liberty, their 
property, and their mode of life de- 
pend upon the meaning given to our 
State and lederal Constitutions. 

Some are enamored of the flex: 
bility of the British System, and so 
welcome any step which seems to 
make ours more nearly like it, but 
that government is founded on a phil- 
vsuphical concept wholly different 
from our own. In Great Britain the 
people have parted with all of their 
sovereignty to the King and Larlia 
ment, reserving nothing to themselves. 
There is no written constitution. The 
will of a Varlamentary Majority, 
tempered by custom, habit, and prec 
edent is the supreme power in the 
nation. It controls in all respects the 
rights and conduct of the subject, as 
weil as the executive and judicial 
functions of public officials 

This highly flexible system has 
worked well im the tight little island 
of Britain. But it failed utterly when 
applied to larger areas where sectional 
interests were divergent. That is why 
Ireland could not be retained as an 
integral part of the Empire. And also 
why it was found necessary to de- 
centralize by creating self-governing 
dominions bound together, in the 
british Commonwealth of Nations, by 
nothing more substantial than a the 
oretical allegiance to the King. 

But our American 
irely different. 


concept is en- 


Contrast our American phenome- 
non with the political institutions of 
the totalitarian states of the day 
whose rising tide is now sweeping 
and threatening to desiroy the world. 
They are stateologies of evil, con- 
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forever 
ior 


hatred and so 
Success is impossible 


ceived in 
doomed. 
them, because they do not lead the way 


to the great goal of life. Through 
out all history every attempted 
tyranny has destroyed itself because 
tyranny is self-destructive. The proc 
esses of this self-destruction are clear 
in the recent short history of Ger 
many. 

And yet, today, we find alien crack 
pots and our own pseudo “‘intelli- 
gentsia” urging us to trade our divine 
ly inspired institutions for ideologies 
unported from foreign lands and im 
posed there only on an embittered and 
frustrated people who have never 
known liberty and its blessings. These 
people long have craved liberty but 
have never experienced it. We hear 
serfdom called human rights, and 
despotism, progress. What we know 
here as opportunities have been there 
strictly limited or are entirely non 
existent. These people have no future 
—life to them is indeed a drab and 
dreary affair without even the bless- 
ing of faith in Almighty God. 

We are being urged on every hand, 
through the press, the radio, the 
screen, and through every channel of 
propaganda, to trade our birthright 
for a mess of pottage and to accept 
a concept of government conceived in 
the Just and hate of foreign lands ac 
customed to despotism, lands where 
free men have never trod and where 
economic and political slavery still 
prevail. The atheistic and commu 
nistic advocates of this philosophy are 
not, as they style themselves, ‘‘liber 
als.” You will recall that long ago 
Herbert Spencer in speaking of liber- 
alism said: “The function of liberal 
ism in the past was that of putting a 
limit to the powers of kings. The 
function of true liberalism in the fu 
ture will be that of putting a limit to 
the powers of Parliaments.” We 
know that that was one of the pur- 
poses which our Constitution was 
designed to accomplish. 


ALE B 
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l'ruly as there were Pharaohs in 
I-gypt who knew not Joseph, so also 
are there all too many Americans in 
our own beloved land who understand 
not the creed of our fathers. They 
would, and wiil if they can, rest our 
institutions on shadow and not on 
substance. They seek to delude our 
people by outwardly observing the 
forms of our institutions while de- 
stroying their substance. Their in 
sidious creed of destruction and hate 
presents a challenge to the American 
bar and that chailenge, if | mistake 
not, will be militantly accepted by the 
\merican bar. 

True it is, that today our people 
seem to be dominated by a sense o! 
confusion amounting to frustration 
unequaled even in the darkest days of 
depression or the most tragic 
hours of the war. It is a reflection ot 
the seething unrest and fatal uncer 
tainty that is gripping the rest of the 
world; and man cannot bear un 
certainty. 

It is my considered conviction that 
the’ present confusion is the direct re 
sult of domestic and foreign siniste1 
and destructive atheistic influences 
deliberately seeking to destroy all re 
ligion and our institutions. 

Kvery cause must have its effect 
and likewise every effect must have 
its cause. There must be some acti 
vating force causing this unrest, this 
uncertainty, this feeling of futility 
and hopelessness—and there is. It 
cannot be mere happenstance. It must 
be a force that hopes to profit there 
from—and it is. We cannot cope with 
this evil force, we cannot overcome 
it—in fact, it is doubtful if we can 
even survive it, unless we understand 
the essential realities of this demoral 
izing force in all its aspects and 
purposes. 

The human race is suffering fron 
the shock of the war, of some 60,000, 
000 casualties, of millions of displace: 
human beings, of lack of responsibl 
governments to clear away the wreck 


the 
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age, and of disrupted economies. The 
war is ended, yet we do not have 
peace either at home or abroad, be- 
cause peace is the tranquillity of 
order, 

Faults in our political and economic 
system may be corrected by co-opera- 
tive action between government and 
the people. But governmental action 
alone cannot produce a cure for our 
confused age, because, as I see it, our 
difficulties are not so much due to 
faulty action as to faulty thinking. 
Our difficulties are not a product of 
politics alone but more a product of 
our modern education. This faulty 
thinking has been stealthily creeping 
up on us for some years past until to 
day it has so penetrated our intel- 
lectual and spiritual! consciousness 
that even those who recognize its 
fallacies, nevertheless accept it, in 
some instances, perhaps unwittingly 
The Americans of 1946 have gone 
back on the Americans of 1776 


For each of us in this generation, 
the present war between the directly 
conflicting philosophies of the East 
ind the West and the clashing of 
these two civilizations will continue 
hroughout our lives and we shall 
1ave to take sides on the issue and 
ill the implications that arise from 
it. Broadly stated, that issue is a 
choice between the eastern creed of 
hate and the western creed of love, 
between the eastern atheistic material- 
ism and the western brotherhood of 
man in the fatherhood of God. If the 
eastern concept prevails political and 
economic chaos is inevitable. 


The eastern civilization is a con 
cept of the omnipotence and divinity 
f the ruler, the despot, the autocrat, 
he absolute master of man, the su 
reme state. This concept, involving, 
is it does, the extirpation of liberty 
ind the existence of slavery, is ori 
ental in its disregard for life. Man 
s deemed to be a mere mass of mat- 
cr, whom the state regards as no 
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more valuable than any other form 
of matter. 


Western civilization is a continuous 
process for the enlightenment of in- 
dividual man, for freeing his person- 
ality from bondage, for the enrich- 
ment of his life by bringing him closer 
to God, that he may not as a clod upon 
the earth gaze everlastingly on its 
brown contours, but facing the sun, 
stand erect, head high and purpose 
free, his vision focused beyond the 
blue of the Heavens where, in his 
hopes and aspirations, he looks 
humbly upon Him in whose image he 
was created. 

As lawyers we have a singular re- 
sponsibility in this contest. We have 
been trained in political and social 
science. Historically we have been 
among the leaders in shaping our na- 
tional destiny, in forging the political 
implements to carry forward our na- 
tional well-being and in molding pub- 
lic opinion. We were the authors of 
our Constitution. We gave it life and 
vitality. We have truly been the 
trustees of our traditions and the 
guardians of our liberties. Are we 
now going to be merely trustees ex 
maleficio? 

Have the lawyers of today faith- 
fully followed the courageous leader- 
ship of the great lawyers of former 
days? Have the lawyers of today 
been true to the traditions of their 
great profession or must they justly 
accept a heavy measure of grave re- 
sponsibility for the present unrest and 
confusion? Candor requires us to con- 
fess that we have permitted a judg- 
ment by default to be taken against 
our institutions and that we have 
contributed greatly to the prevailing 
faulty thinking and its consequences. 
It follows, therefore, that we cannot 
longer shirk our duty to provide new 
leaders to rescue the people from the 
present chaos to the existence of 
which we have contributed. You of 
Kentucky are fulfilling in large part 
your responsibility to provide such 
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new leadership, by giving to the na- 
tion your native son—the newly ap- 
pointed Chief Justice of the United 
States. 

The Supreme Court has done more 
to shape the pattern of our way of 
life and to protect the measure of 
freedom which we enjoy than any 
other agency. It is a vital factor in 
our daily lives. It touches and pro- 
foundly affects every aspect of our 
national and individual life. 

The personage of the Chief Justice 
is a matter of great national concern 

especially in a court which presently 
finds itself in confusion and disagree- 
ment on its basic constitutional and 
juridical concepts. 

We find that unhappy Court more 
and more divided each day. It shows 
an ever increasing restiveness under 
the restraints of the Constitution. If 
the letter, or even the spirit of the 
Constitution seems to bar the way 
tu the desired result, the ingenuity of 
the legal mind has come to the rescue 
of the Court. The Constitution is 
given interpretations diametrically op- 
posite to those which have governed 
the Court for a century and a half. 
These decisions may be popular for 
the moment, but they should give 
thoughtful lawyers pause. They 
amount to changing the Constitution 
by legislative or judicial action and 
constitute an abandonment of the 
principles on which our American sys- 
tem is based. Fundamental national 
questions are being determined by a 
bare majority. Even among the ma- 
jority or minority we find widely di- 
vergent reasons for arriving at the 
same conclusion. In one case not long 
ago there were four majority opin- 
ions. In a recent session of the Court 
there were 149 dissents in 133 cases. 

Let’s ask ourselves these questions: 
Is our nation after all so mixed and 
confused of evil and good that there 
no longer is a clearcut issue as be- 
tween right and wrong? Or are mat- 
ters of right and wrong merely mat- 





ters of votes? Was Mr. Dooley right 
or just humorous? Is the majority 


ipso facto right? Is it no longer 


possible to have justice above ma 
jorities? Is it no longer possible to 
have judges who can discriminate be 
tween opinions of the moment and 
opinions of the ages? 

The doctrine of stare decisis—Ah« 
proven and honored authority of prec 
edent—is honored only in the breaci 
Tried and age-old principles are over 
turned to accommodate the political 
and economic predilections of the 
present justices, chosen for the most 
part solely for their social or eco 
nomic “slant,” and not for their legal 
eminence or their judicial qualifica 
tions. 

There seems to be no permanence 
and little or no certainty in our con 
stitutional limitations and processes 
no fixed standards by which we can 
measure our political activity or our 
social behavior or our business con 
duct or by which we can be reasonalbl) 
certain that we are embarking on a 
legal course of action; no established 
“rules of the road,” which are not 
subject to change retroactively, and 
no ideal standards of justice and 
right. This sad situation casts us 


‘adrift to be tossed hither and yon by 


the caprice of the legislative majo 
ities of the moment or by the fitful 
winds of judicial reasoning. It makes 
us “all sail and no anchor.” If public 
affairs are to be administered in this 
fashion we might just as well tear up 
our Constitution or place it unde 
glass in the Smithsonian Institute as 
an interesting relic of the past and 
something to be avoided in the future 

In consequence as lawyers we ha\« 
fewer and fewer points of referenc 
by which to advise our clients. How 
often are we compelled to say: “Well 
the law used to be so and so supported 
by this and that judicial precedent, 
but nowadays you must wait to find 
out what the law in your case is until 
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the highest court finally makes up its 
divided mind.” 

Statutes now are cast in ambiguous 
language and slogan phrases and read 
more like treatises on sociology or 
economics than simple rules intended 
to guide conduct in specific circum- 
stances. As a good example of the 
type of statute I have in mind, let me 
refer you to the Robinson-Patman 
Act. 

And even when we do find plain 
language in a statute we are con- 
fronted with the sage observation 
from an opinion of the Court that 
“the notion that, because the words 
of a statute are plain, its meaning also 
is plain is merely pernicious over- 
simplification.” 

We can see on every hand executive 
and judicial departures from estab- 
lished principles of statutory construc- 
tion to an extent so great as to cause 
these departments of government to 
exceed their constitutional functions 
in administering or enforcing the law. 
We find the bureaucrats deliberately 
seeking means of thwarting and cir- 
cumventing the Congressional intent 
and purpose in order to accomplish 
their so-called reforms and bring 
about a complete collectivist statism 
here. 

Instead of following the law and 
the policy of the Congress in ac- 
cordance with its plain intent, these 
bureaucrats, by farfetched and un- 
founded interpretations and adminis- 
trative applications which they term 
“implementation,” substitute their 
own laws, their own policies, their 
own will and their own concepts of 
public good for those of the Congress. 
The Supreme Court has lent its im- 
primatur and its blessing to this 
practice. 

In the past the Supreme Court’s 
rulings generally held to the phi- 
losophy of basing its decisions on con- 
formity to definite and settled con- 
stitutional principles. This practice 
built up a body of substantive pre- 
cedent which established a definite 


pattern of law and those desiring to 
operate within the law could be rea- 
sonably certain in charting a legal 
course. 

Until recently our basic ideology— 
our philosophy of life and of govern- 
ment—was predicated upon certain 
norms and concepts of common ac- 
ceptance. There was an American 
way of life which we all knew, ac- 
cepted, and loved. Of course, we dif- 
fered on many policies and programs, 
but we always held to a definite frame 
of reference—within a clearly under- 
stood pattern of life. We had the 
authority of established precedent and 
principle to which to refer. 

When political action was necessary 
to meet some situation the Congress 
passed laws with the approval of the 
Executive, both of whom, however, 
kept within the frame of reference 
within the four corners of definite 
constitutional concepts and principles 
—and our courts in passing upon and 
in applying such laws kept within the 
same definite limitations. The three 
branches of government co-ordinated 
their action by governing themselves 
by the same philosophy of govern- 
ment, the same basic social and con- 
stitutional concepts. 

The three departments of govern- 
ment each had a wide area within 
which to function, but they never 
jumped the corral of the Constitution, 
nor did they knock down the fences 
so that they could roam and romp as 
wild desires and self-interest sug- 
gested. They tried to make Constitu- 
tional Americanism strong and last- 
ing and to implement our existing in- 
stitutions to meet every crisis and de- 
mand of war, peace, progress, and 
change, all within the four corners of 
the Constitution. 

They did not seek to improvise a 
new political and social order. They 
tried to make the existing order work 
They did not consult the expediency 
of the moment, self-interest, political 
power, class and pressure group in- 
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terest—anything to stay in power and 
on the public payroll—as their point 
of reference. They were proud to be 
Americans and wanted to stay Ameri- 
can. They were not interested in alien 
ideologies and studiously avoided get- 
ting entangled in them. 

They had a faith and they used 
that faith as their sine qua non. That 
faith was proclaimed in the Declara- 
tion of Independence and made ef- 
fective by the Constitution. That faith 
became their political creed. It was 
clear to them. They understood it. 
They were not confused. They could 
not be disorderly because they re- 
spected the supremacy of their in- 
spired creed. 

Sut today we find the very basic 
concepts and tenets of that creed 
challenged. It is urged that our creed 
is outmoded by the march of time. 
We see eternal and absolute truth, 
moral and natural law scorned. We 
are told the Constitution means any- 
thing we choose to say it means, not 
what its words clearly import. We 
legislate for votes; we vote for self- 
interest. We have no sanction, au- 
thority, or point of reference above 
or outside of ourselves. Man is not 
regarded as an individual but as a 
collective mass and creatures of those 
who possess power. The general wel- 
fare is construed to be whatever the 
majority want to do without reference 
to freedom or the individual dignity 
of man and the pride of individual 
ingenuity and accomplishment. The 
general good is merely an arithmetical 
calculation. 

There are no individual or minority 
rights. Werhave a society and gov- 
ernment by numbers; not by prin- 
ciples, reason, justice, and _ right. 
That’s government by men, not by 
law. That is totalitarianism; that is 
net a constitutional republic. That 
doctrine sanctions the despotic state. 
That is not the faith of our fathers. 
That is not the creed of the Declara- 
tion of Independence. We utterly re- 











ject these materialistic doctrines upon 
which the totalitarianism theory of 
the organization of life proceeds. And 
that is the basic fallacy of the think- 
ing which has captured us and holds 
us enslaved in confusion, disorder, 
disunity, and frustration. 

The court functions in this atmos- 
phere and seems to be affected by 
this confused public thinking. 

This false thinking has ripened into 
a challenge to the foundations of our 
constitutional order and goes even 
deeper than mere political and eco- 
nomic thinking; it cuts to the quick 
of our way of life. It has been a very 
vital factor in every human agency. 

When science unfurled itself to the 
human race, disclosing the age of 
rocks and of man, dissecting every- 
thing alive and dead, discovering 
what lay under the sea and over the 
atmosphere, producing a million new 
commodities and hundreds of uses for 
old ones, man rejoiced in his enlarged 
power and wisdom. He knew every- 
thing and could do everything. He 
could fly through the air like a bird; 
he could move under the ocean like a 
fish; he could speak and could be 
heard at any distance; he could see 
beyond the reaches of the stars; he 
could split the atom and transmute 
elements. He invented new foods and 
new drinks and learned how to gov- 
ern the production of children, limit- 
ing the fecundity of the fertile and 
artificially impregnating the sterile. 

The marvels of man for a century 
have beggared the imagination of the 
greatest philosophers and dreamers of 
fifty centuries. But there is one thing 
man could not discover in all his new 
wisdom, and that is how to govern 
himself without God. 

Therein lies the source of our con 
fusion. The new science expelled 
God, except as some sort of ethical 
concept more related to psychology 
than to theology. As science is ex 
perimental and comparative, so man 
became the object of experiment and 
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comparison. Morals ceased to be fixed 
but were made subject to the passing 
whims of the experimenters who, 
themselves lacking divinity, dragged 
man down to the level of other crea- 
tures in nature. 

Man cannot live by bread alone. He 
must possess a soul, but the ultra self- 
styled liberals of our day eliminated 
the soul of man. And, without a soul, 
man is nothing more than the product 
of a test tube, to be used, tested, tried, 
and ruled. He becomes a mere bio- 
logic creature whose fate is deter- 
mined entirely by mechanistic forces. 

You may or may not believe that 
man is created in the image of God 
—and as lawyers 1 am sure that you 
have met many who do not seem to 
be. There is this which science has 
been unable to answer, and that is the 
fact that of all creatures upon the 
earth, man alone possesses will, judg- 
ment, choice, and conscience. Neither 
an elephant nor an amoeba possesses 
these qualities, only man possesses 
them. 

In all nature only man has the God- 
like quality of free will and judgment. 
Furthermore, materialistic godless 
society cannot be reconciled with a 
society premised upon the inalienable 
rights of man by divine endorsement 
of nature’s laws by nature’s God, as 
proclaimed in the Declaration of In- 
dependence. 

Yet without the protections of a 
moral system these very qualities of 
free will and judgment drive man to 
actions of disorder which become self- 
destructive. The disorders of our age 
are of this nature, Hitler, Mussolini, 
Stalin, and thousands of men and 
women in all countries, including our 
own, are the products of an amoral 
age; of civilization run riot; of a re- 
treat from the moral confines which 
alone can keep man within the mar- 
gins of order. Politics without morals 
produces a state in which man is re- 
duced to slavery to those who control 
the machinery of government and 


who use man as soulless creatures of 
state power. In our fair land we want 
no dictator, not even a good one. 

Russian communism, like German 
Nazism or Italian lascism, is a total- 
itarian form of government in which 
an atheistic ruling class reduces a god- 
less populace to things of use to the 
ruling class. And hundreds of mil- 
lions of human beings are in disorder, 
the physical power they generate will 
throw the continent of Europe, if not 
all the world, into disorder. The idea 
of godlessness, of amorality, of the 
enslavement of man to the state, did 
not originate in Soviet Russia nor 
even in the complex of incorrect his- 
tory and naive economics generally 
referred to as Marxism, which 1s 
the result rather than the cause of 
bad thinking. Marxism, Communism, 
Nazism, Stalinism, and many Ameri- 
can by-products of these confusions 
are simply the result of a false phi- 
losophy and of vile education. 

An examination of the Annual Cat- 
alogue of Harvard University shows 
that down to the year 1934 the shield, 
as it appears on the title page, 
contained the words “Christo et 
Ecclesiae,” but that in each catalogue 
thereafter those words have been 
omitted. Significantly, they are now 
omitted even from the flyleaf of the 
Catalogue of the Harvard Divinity 
School ! 

A Harvard man admitted that the 
change had been adopted, and added 
with seeming approval: “You see | 
think they thought it was better to 
get away from any narrow point ‘of 
view.” 

Does this shock you, my fellow 
Americans? If it does, what are you 
going to do about it? What are you 
going to do about Columbia and Chi- 
cago Universities and their contribu- 
tion to the existing confused situa 
tion ? 

Generations of young men and 
women have been trained in our 
schools and colleges to believe that 
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nothing is positive, not even truth; 
that truth too is subject to change and 
is not eternal; that man lives in a 
relative world in which nothing is sure 
except the formula that nothing is 
sure. They grow up without the 
guidance or direction of truth. They 
function through their lives, moving 
endlessly in a single direction, know- 
ing neither good nor evil, responding 
merely to reflexes without utilizing 
the God-given gift of free choice. 
They are preyed upon by vicious 
politicians, and having no standards 
respond without knowing why or 
wherefore. 

This it is which has produced the 
disorders and confusions of our era 
and if we are to cure our disease we 
need to get at the core of the cancer. 
That core is amoral education. Our 
judges, our lawyers, our politicians, 
our educators—all have been ensnared 
by this teaching. 

If we are to rebuild and recreate 
our civilization, it is necessary to re- 
store to its honored place religious 
and moral education. Without it we 
wander like blind men. Without it 
we learn to crawl but never to stand 
and walk. Without it we must pro- 
duce a disordered society—for the 
essence of order is moral truth. 

Atheistic materialism—as the god- 
less society is called—is the repudia- 
tion of a godly society which America 
was designed and intended to be, and 
always will be, if we hold to the faith 
of our fathers and are not confused 
and misguided by the false and alien 
thinking which today is finding an all- 
too-ready acceptance here. There is 
room for only one school of political 
and social thought in America and 
it is about time that we “started” our 
thinking in that direction and, when 
we do, our national confusion, dis- 
unity, and frustration will disappear. 

General Douglas MacArthur, in ac- 
cepting the surrender of Japan on 
the battleship Missouri, accurately 
diagnosed the sickness of the world 





and prescribed a remedy in these 
striking words: 


“The problem basically is theo- 
logical and involves a spiritual re- 
crudescence and improvement of 
human character that will synchronize 
with our almost matchless advance in 
science, art, literature, and all the ma- 
terial and cultural developments of 
the past two thousand years. It must 
be of the spirit if we are to save the 
flesh.” 


That remedy expresses the real 
need of America. Humble acceptance 
of His will and obedience to His di- 
vine command, “A new Command- 
ment I give unto you; that you love 
one another,” will be most pleasing to 
the Man on the Cross and will bring 
His benign smile shining down once 
more on this dear land of ours, which 
has always been under His divine pro- 
tection and which has been so richly 
blessed by Him. His smile of bene- 
diction will dispel the fog of con- 
fusion in which we now wander. A 
bright, new, and unclouded day for 
America will once more have risen. 


The following letter came to the 
Grand Jury of Metcalfe County as 
written below except that names of 
the persons mentioned therein are 
omitted : 


“to the forming of the gran jure. the 
names Blow you hav summing Be- 
fore the gran jure aBout ... and 
... tearen up... groun and making 
a Road thruaw His field, theas Blow 
sean them when He was Plowing it 
up this tuck place March 2 and 3 
1946 Have theas summing for Wen- 
day 27 and ask theas Pepeal aBout 
... Pakin a club for... and... He 
walk the road all day satdy and all 
day sundy Paken the Club march 2 
and 3. 
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Interstate Commerce 
In Damage Suits 


By GLENN R. WINTERS 


Glenn Kk. Winters is secretary-treasurer of the American 
Judicature Society, and editor of the Journal of the American 
Judicature Society. This article is condensed from the February 
issue of the Journal of the American Judicature Society 


Mr. Forbes B. Henderson, writing 
in a recent issue of the Detroit Bar 
(uarterly*!, complains of the num- 
ber of personal injury and death 
claims, particularly against railroads, 
arising in Michigan but tried and 
settled in Chicago. He suggests that 
this custom not only deprives Michi- 
gan lawyers of practice rightfully 
theirs, but burdens the administra- 
tion of justice by requiring the trans- 
portation of parties, witnesses, and 
evidence to a distant city for trial 
when perfectly competent courts and 
counsel are available where the parties 
live and the accident occurred. 

Examination of some of the cases 
cited by Mr. Henderson reveals that 
this unwholesome practice extends 
far beyond Michigan and Chicago. 
Union Pacific R. Co. v. Utterback? 
is an example from the Pacific Coast. 
This case grew out of an accident re- 
sulting from the derailment of a loco- 
motive in the Union Pacific yards at 
Portland, Oregon. The accident oc- 
curred in Portland, all the parties 
lived in Portland, and all witnesses 
for both sides except one railroad 
executive lived in or near Portland, 
yet suit was filed in the Superior 
Court of Los Angeles, 1,150 miles 
away. The railroad was strained to 
its capacity in the transportation of 


* See page 229 for footnotes. 


war traffic, and the defense of this 
suit in Los Angeles required the ab- 
sence from their work of a number 
of essential railroad workers for a 
week or more instead of one day each 
as would have been possible had it 
been tried in a Portland court. The 
railroad petitioned a Portland court 
to enjoin the prosecution of the Cali- 
fornia action for reasons mentioned. 
The petition was granted by the trial 
court but denied by the Oregon Su- 
preme Court, and the background and 
implications of this case and decision 
are worthy of study. 


WIDE VENUE PROVIDED 


It must first be noted that actions 


for damages for personal injuries to 
employees of interstate railroads are 
tried under neither the common law 
nor a workmen’s compensation stat- 
ute, but under the Federal Employ- 
ers’ Liability Act.* Section 6 of the 
Act contains the innocent-appearing 
provisions that venue may be had at 
the residence of the defendant, where 
the accident occurred, or wherever 
the defendant is doing business at 
the time of commencing the action. 
Fearful of overloading the federal 
courts, Congress gave concurrent 
jurisdiction to state courts and for- 
bade removals. 











These provisions have made it 
possible for a plaintiff to sue a large 
defendant in almost any court of his 
choosing in as many as a dozen states. 
live years ago a case localized from 
every standpoint in Memphis, Ten 
nessee, was taken to St. Louis for 
trial, and the United States Supreme 
Court held, as Mr. Justice Jackson 
put it, that the effect of the Act’s 
venue provisions is to permit a plain 
tiff to “go shopping for a judge or 
jury believed to be more tavorable 
than he would find in his home 
forum.’ 


The reasons why plaintiffs will im 
pose on both adversary and them 
selves the inconvenience of trying a 
lawsuit hundreds or thousands of 
miles away are hinted at in Mr. 
Justice Jackson’s comment. They do 
it in the hope of getting more money, 
and for several reasons. In the first 
place, differences in price levels and 
Standards of living have their effect 
on jury verdicts. A jury in a country 
town where houses rent for $25 a 
month and restaurant meals cost 50 
cents will appraise damages or any- 
thing else in more modest terms than 
a jury in a city where apartments 
rent for $100 a month and it costs 
a few dollars to dine out. Juries in 
certain cities have acquired a reputa 
tion for generosity in verdicts. 


“Said practice deprives the de- 
fendant railroad of all reasonable op- 
portunity to defend itself on the 
factual issues in such cases because 
of its inability, except at grossly ex- 
cessive cost and with serious inter- 
ference with its transportation op- 
erations, to obtain the attendance of 
witnesses whose oral testimony is 
essential to an adequate and under- 
standable presentation of the facts on 
which such claims are based... . 

“Such practice enables the claim- 
ants to exact from such railroads 
grossly excessive amounts in settle- 
ment of false or exaggerated claims, 
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because of the desire of such railroads 
to avoid the burdensome cost, inter- 
ruption of business, and _ unsatis- 
factory results of litigation of such 
claims in a foreign jurisdiction under 
the circumstances above described.’ 


THE TRAFFIC 
IN LAWSUITS 

A few figures may not be amiss at 
this point to indicate the proportions 
to which this problem has grown. Of 
214 cases under the Federal Em- 
ployers’ Liability Act pending in 
Chicago on August 15, 1945, 168 were 
from outside of Cook County, the 
normal territorial jurisdiction of the 
Chicago courts. Only 81 were from 
the state of Illinois. Of the re- 
mainder, 47 were from Indiana, 37 
trom Michigan, 16 from Ohio, 8 from 
Texas, 7 from California, and 18 from 
various other states. On January 10, 
1946, The Atchison, Topeka, and 
Santa le Railway Company had 
pending against it in a Superior Court 
of Chicago a total of 26 cases filed 
by a single Chicago lawyer in which a 
total of $1,265,000 damages was 
asked. Of these cases, the cause of 
action in fifteen of them arose in 
California, eight in Arizona, and three 
in New Mexico. Not one of the 26 
cases handled by this lawyer arose in 
Illinois or in any other state in which 
this particular carrier operates than 
in the three western states mentioned, 
and all, except one case, were brought 
under the Federal Employers’ Lia- 
bility Act or Safety Appliance Acts. 
The average distance from the place 
of occurrence to Chicago is 1,888.3 
miles, or a total of 49,096 miles in the 
26 cases. All 26 cases were filed since 
September 18, 1945. On September: 
20, 1945, the claim department of the 
Illinois Central System reported 164 
injury suits under the Federal Em- 
ployers’ Liability Act “imported” 
from outside jurisdictions and pend 
ing in the Chicago courts. The Grand 
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Trunk Western, according to the De- 
troit Bar Quarterly article previously 
quoted,® had 21 such cases arise in 
Michigan during 1944, all of which 
were defended in Chicago and none 
in Michigan. This is as far as we 
will go with Chicago statistics, but a 
letter to the claim department of any 
other railroad operating out of Chi- 
cago will bring a similar story in re- 
sponse. The picture 1s similar, al- 
though not quite so bad, in Los An- 
geles, and the same holds true for 
various other large cities around the 
country. 


WHY DO PLAINTIFFS 
DO IT? 


How did all these individual plain- 
tiffs, most of whom had never been 
in court before, know about the ad- 
vantages of suing in these metro- 
politan centers? Small-town people 
don’t rush off to big city lawyers 
with their, land title and probate liti- 
gation; they drop in at Lawyer Jim’s 
office across from the court house and 
talk over their case between cigar 
puffs ; or they stroll over to his house 
on a hot evening and bring the sub- 
ject up while he sprinkles his lawn. 
Not one in a thousand of these cases 
would be “exported” to a distant city 
if they were placed in the hands of 
the hometown lawyers. Honest law- 
yers do not ask more than reasonable 
justice for their clients, and as a rule 
they expect to get that in their home 
courts. The exigencies of their prac- 
tice would not permit them to pack 
up and journey a thousand miles to 
file suit in a distant court, and most 
of them when that is necessary enlist 
the services of local counsel in the 
distant city to assist them. The glar- 
ing fact is that the great bulk of this 
comparatively profitable practice 
never gets into the hands of local 
lawyers, but is referred to the distant 
lawyers from the start. 

Of the 214 cases pending in Chi- 
cago last August 15, more than half 


were in the hands of four firms, one 
of which represented no less than 65 
plaintiffs (from a number of states), 
the second 28, the third 15, and the 
fourth 12. 


THE “LEGAL AID 
DEPARTMENT” 

A great many of these cases, al- 
though not all of them by any means, 
are traceable in the activities of the 
so-called “legal aid departments” of 
certain of the railroad employee labor 
unions, or brotherhoods.? These de- 
partments, established chiefly for the 
purpose of assisting their members in 
prosecuting their claims for personal 
injuries, have selected certain law- 
yers and law firms in various cities 
and designated them “regional coun- 
sel.” Their names are kept before the 
members in one way or another, and 
they get most of the members’ busi- 
ness. This is not entirely by coin- 
cidence. As soon as possible after the 
accident occurs an investigator carry- 
ing a brotherhood membership card 
interviews the injured man, advises 
him what his claim should be. worth, 
and informs him of the legal services 
the brotherhood has made available 
to him. This is sufficient in many 
instances to forestall a settlement and 
to secure the case for the regional 
counsel. 


AMENDING THE 
VENUE SECTION 

An amendment to Section 6 of the 
Federal Employers’ Liability Act 
along the lines of emergency order of 
1918,8 limiting venue to where the 
plaintiff lives or where the cause of 
action arose, would be a fairly com- 
plete solution to the problem. It 
should be remarked in this connection 
that the present venue provisions were 
carefully drafted and inserted for a 
definite purpose. The original law 
did not mention venue. Under the 
ordinary rule, some courts had held 
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that the defendant must be sued in 
its state of residence, or imcorpora 
tion, even though that state was 
Kansas, while the plaintiff lived and 
the accident happened in Texas.’ It 
was for the very purpose of avoiding 
and not encouraging litigation at a 
distance that the amendment was 
written ; and that the present abuse of 
Section 6 was not anticipated by its 
proponents may be clearly seen from 
the record of the discussion on the 
floor of the Senate at the time of 
the adoption of the admendment.!” 
Venue at the residence of the plain- 
tiff or where the cause of action arose 
should be entirely adequate to avoid 
the inconveniences to plaintiffs that 
prompted the revision of Section 6, 
since the railroad employee injuries 
naturally occur on the railroad, and 
service of process on a railroad cor- 
poration is not difficult wherever its 
lines run.?! 


CHANGE OF VENUE 
IN JUDGE’S DISCRETION 

A patent case was recently tried be- 
fore Judge Elwyn R. Shaw in the 
United States District Court for the 
Northern District of Illinois, Western 
Division, at Freeport, Illinois, all of 
the parties, witnesses and attorneys 
connected with which resided in Con- 
necticut and New York.!? Freeport 
just happened to be the most remote 
point at which service could be ob- 
tained, and in the opinion of the judge 
the filing of suit there was purely 
vexatious. With this and the railroad 
cases in mind, Judge Shaw has offered 
the interesting suggestion that federal 
district judges be given the power to 
order the transfer of a case to any 
other district court which in the 
opinion of the judge would better 
serve the ends of justice.1* This is a 
logical and reasonable extension of 
the everyday practice of change of 
venue, and there is no reason to doubt 
that the judges would exercise the 
power with wisdom and discretion. 





SUGGESTIONS 
FOR ACTION 


This subject has been often dis- 
cussed before without results, and in 
the hope of avoiding such an outcome 
in this instance we venture to suggest 
sume parties who ought to act, and 
why: 

(1) The judiciary. Judge Shaw’s 
sound suggestion regarding change of 
venue in tederal cases on the judge’s 
own motion when in his discretion it 
1s desirable to do so for the sake of 
justice should have the attention of 
the Judicial Conference. 

(2) The bar. There is a rich field 
for grievance committee action in the 
protessional ethics angle of the traffic 
in damage suits. A tew bar associa- 
tions have tried to do something, and 
the setbacks they have had only em- 
phasize the need for redoubled and 
combined efforts. The bar should 
especially support workmen’s com- 
pensation for railroad employees. 
rhis is a “bread and butter” project 
for lawyers, for the many lawyers and 
firms already practicing and specializ- 
ing in workmen’s compensation cases 
can testify to the opportunities for 
law practice which such cases afford. 
These opportunities would be avail- 
able to the bar generally and could 
not be cornered by a few aggressive 
specialists. 

(3) The railroad employers and 
employees should get together and 
work out some mutually agreeable 
plan to provide adequate compensa- 
tion for all injuries in place of the 
present one which gives an_ insig- 
nificant few with spectacular injuries 
a chance to get rich on a spectacular 
jury verdict, and leaves the consider- 
able number who are injured through 
nobody’s fault or in whose cases the 
fault cannot honestly be proven, with 
no honest remedy of any kind. The 
employees should do some dollars- 
and-sense figuring as to the relative 


(See next page) 
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QUIZ 


In the fore part of our old Carroll's 
Statutes there is published the full 
text of The Magna Charta, The 
Declaration of Independence, The 
Articles of Confederation, The Con- 
stitution of the United States, The 
Compact with Virginia of 1789, The 
Act Admitting Kentucky to the 
Union, and the Constitution of the 
State of Kentucky. Aside from the 
federal and state constitutions we 
wonder how many lawyers have ever 
bothered to read the others since their 
school days. 

Below are ten quotations each 
taken from one of the Documents re- 
ferred to. 

If you can identify the source of 
half of them you are good, and if you 
identify all of them you are superb. 

1. Nothing from henceforth shall 
be given or taken for a writ oi in- 
quisition of life or limb, but it shall 
be granted freely and not denied. 

2. The history of the present king 
of Great Britain is a history of re- 
peated injuries and usurpations. 

3. The better to secure and per- 
petuate mutual friendship and inter- 
course among the people of the dif- 
ferent states. 

4. No ex post facto law, nor any 
law impairing the obligation of con- 
tracts shall be enacted. 

5. In order to form a more perfect 
Union. 

6. That full opportunity may be 
given to the good people of exercising 
their right of suffrage. 

7. That upon the aforesaid first day 
of June one thousand seven hundred 
and ninety-two. 


8. Grateful to Almighty God for 
the civil, political, and _ religious 
liberties we enjoy. 

9. A well regulated militia being 
necessary to the security of a free 
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State, the right of the people to keep 
and bear arms shall not be infringed. 


10. He has obstructed the adminis 
tration of Justice, by refusing his as- 
sent to laws for establishing Judiciary 
Powers. 


Answers on page 260. 


(Continued from preceding page) 
merits of a gamble for high stakes in 
certain cases and the certainty of 
reasonable compensation in all cases, 
and the employers should be willing 
to consent to whatever scale of work- 
men’s compensation benefits is just 
and fair, even though that would 
mean an increase over present rates. 

NOTES 

*“The ‘Exportation’ of Personal Injury and 
Death Claims,” 13 Detroit Bar Quarterly 11 
(1945). 

* 173 Oregon 572, 146 P. (2nd) 76 (1944). 

'45 U.S.C.A., Secs. 51-60. 

“Miles v. Illinois Central Co., 315 U.S. 
698 (1941). 

*Note 2, supra; certiorari denied, 65 S. Ct. 
16 (1944). 

“Note 1, supra. 

"A survey begun in January, 1946, and not 
yet completed at this writing, among the lead- 
ing railroads of the country showed at the last 
count 477 cases in the hands of regional 
counsel for one large brotherhood, and 343 
in the hands of lawyers and law firms having 
a reputation for solicitation of cases. 

“General Order No. 18, sustained, Alabama 
and Vicksburg R. Co. v. Journey, 257 US. 11 
(1921). 

*Cound v. A. T. & S. F. R. Co., 173 F 
527 (1909). 

* 45 Cong. Rec. 4034, quoted in 314 US. 
14, 59, n. 2. 

"Some employees are employed off the 
lines, e. g., for solicitation of traffic in other 
cities, but they cannot sue in such places any- 
way, under the doctrine of Davis v. Farmers 
Co-op Co., 262 U.S. 312 (1923), which holds 
that such activities are not “doing business” 
to 2a sufficient extent to warrant service of 
process there. 

“ Frieman v. Washburn, No. 82. 

* Letter, September 14, 1946. 









How New Will Kentucky’s 
New Constitution Be? 


By LILBURN PHELPS 


EDITOR’S NOTE: This is the first of a series of articles 
by Mr. Phelps relative in the proposed new Constitution. The 
next will appear in an early issue. 


How new will Kentucky’s new 
Constitution be if one is adopted 
within the next few years? 

Of course, no one can forecast with 
any degree of certainty what changes 
will be made in the present constitu- 
tion if a constitutional convention is 
called. We can gain some idea of 
what the new constitution may be by 
considering the amendments that have 
been suggested by those who favor 
the calling of a constitutional con- 
vention. These proposals are possibly 
more numerous than you might think 
if your attention has not been called 
particularly to the matter. 

I will here list a few of the proposi 
tions If*have heard advanced. 


Abolish the grand jury. 

Abolish the office of Common- 
wealth’s Attorney. (This can be done 
now by the legislature. ) 

Abolish the circuit courts and con- 
fer their jurisdiction upon the county 
courts. 

Abolish the office of jailer. (This 
can be done now.) 

Abolish or modify the restrictions 
on local and special legislation. 

Abolish or modify the limitation 
on salaries of public officers and em- 
ployees. 





Abolish or modify the restrictions 
upon the amount of indebtedness that 
may be incurred by cities, towns, and 
counties. 


Other proposed changes will be 
mentioned later in this article. 

In the March, 1946, issue of this 
Journal this writer sketched some of 
the highlights of the making of the 
1891 constitution. It was pointed out 
that there was an insistent demand 
for certain reforms and that these re- 
forms, in large measure, were ac- 
complished. 

What are the reforms demanded 
now and how insistent is the de- 
mand? In addition to those matters 
mentioned at the outset there is the 
proposal to abolish all county offices 
and set up the county management 
plan. The county manager would be 
appointed by the Governor. The 
manager would then appoint such 
other officers and assistants as he 
might deem necessary to administer 
county affairs. 

It must be admitted that county 
governments in many instances have 
fallen far short of what they should 
have been. The writer does not be- 
lieve, however, that the remedy can 
be found in a new constitution; 
rather the remedy is in the hands of 
the people. All they have to do is to 
elect the most competent and con 




















scientious men and women to fill the 
county offices and then back them up 
in every way possible in their efforts 
to give us better county government. 

Another proposition is for a short 
ballot in state, city, and county elec 


tions. The county ballot is not long 
enough to be difficult or confusing 
Nor is the state ballot. Admittedly 


in the largest cities we do have a long 
ballot some times and it might be bet 
er if the ballot were shortened 
Another proposal that was much 
discussed a few years ago is the con 
solidation of counties. The proposal 
was to reduce the number of counties 
in Kentucky to twenty. The writer 
heard the theory advanced that the 
county government of twenty coun 
ties would cost only one-sixth as much 
as the government of hundred 
and twenty counties. This is obvious 
ly ridiculous. It was said that the 
saving to the taxpayers would be at 
least three.million dollars a year. The 
proponents of that scheme overlooked 
the fact, strange to say, that there 
vould be just as many deeds and 
nortgages to record, as many mar 
riage licenses to issue, as many wills 
o probate, as many administrators to 
appoint and settle with, as many 
ases to try, as many people in jail in 
Kentucky, if there were only twenty 
counties as we now have in one hun 
dred and twenty counties. The con 
solidation plan would not save a dime 
to the taxpayers ; besides, the General 
\ssembly can abolish every county in 
the state and create as few as it 
pleases. Having this power it has 
ibolished only one county, Henrietta, 
ind threatened years ago to 
tholish another if the people didn’t 
ehave better. Furthermore, under a 
iw introduced by the Honorable E 
C. Moore, able lawyer and statesman 


one 


some 


f Liberty, Kentucky, and passed by 
the legislature in 1942, provision is 
1ade for the consolidation of coun 
es whenever the people of two coun 
Senator 


ties desire to consolidate. 
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\loore’s law provides a pertect setup 
for consolidating counties and naming 
new county seats, both by vote of the 


people. So let’s count the twenty- 
county plan out. That would indeed 
be quite new but it will not be in the 
new constitution 

Should we allow counties and cities 
lo vote upon themselves large or un- 
limited indebtedness for building 
school houses, roads, hospitals, sew- 
and other things greatly to be 
esired ? 

Much debt, like little learning, is a 
thing. Each. of us now 
owes about two thousand dollars of 
hundred and seventy billion 
dollar Federal debt. If we vote upon 
ourselves many thousands more for 
the use of counties, cities, and towns, 
ve may find our credit very much im- 
paired; and that is not good. 


crs, 


dangerous 


a two 


lt debts are increased, taxes must 
be increased. I know a good 
many people who seem to think that 
laxes are now high enough. In fact, 
sume of them go so far as to say they 
could even be reconciled to a slight 
reduction of their taxes. 

Kight now, in the good county of 
Kussell, we need a county high school 
building estimated to cost about $280,- 
O00. The value of taxable property 
of the ccunty on the assessor’s book 
is slightly over four million dollars 
[he indebtedness the county can in 
ur, under the constitution, is two 
per cent of that sum, or eighty thou 
sand dollars, so we are about two 
hundred thousand dollars short. Even 
that is not all. We need many new 
and two-room school houses, we 
need considerable addition to the 
courthouse and much road building 


aiso be 


one 


\Ve could spend advantageously in 
the next two years (provided we 
could get materials) five hundred 


thousand dollars, or more. The only 
way indebtedness could be created to 
procure these things we really need is 
by an amendment to the state con- 
stitution, but I have no idea the people 
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would ratify such an amendment at 
the polls; nor do | believe that the 
people of Russell County would vote 
upon themselves an indebtedness of 
half a million dollars even if the con 
stitution permitted them to do se 
What is here said of Russell County 
applies with equal force to man) 
other counties. 

Certain general faults are found in 
our constitution, by those who want 
to call a constitutional convention. It 
is said that it is antiquated—old. So 
is the Federal Constitution. So are 
the Ten Commandments. It is said, 
also, that the constitution is static, 
meaning I suppose that it is difhcult 
to amend. I agree. I think it should 
be easier to amend both by the “open 
clause” and by the convention method 
1 see no good reason why we should 
not vote on more than two amend 
ments at one time nor does there seem 
to be any good reason why the vote 
should be postponed until the election 
of state representatives. If the 1946 
legislature had proposed amendments 
I cannot see how there would be any 
valid objection to voting upon them 
at the November election, 1946. 

I would have no objection to an 
easier and speedier plan for calling a 
constitutional convention. 

Now as to other proposed changes, 
some of them follow here: 


Make all judges appointive. Ap 
point them for life or during good be 
havior. 

Make all state officers eligible for 
re-election. I have never been im 
pressed with the notion that it is 
dangerous for a Governor or other 
state official to succeed himself. | 
think, however, that if a man is smart 
enough to be Governor of Kentucky 
he probably would not want a second 
term. 


In an article last March in this 
Journal about the making of Ken- 
tucky’s constitution I called attention 





STATE 








BAR JOURNAL 





tu the reasons why the convention of 
1890-91 was called. One of the evils 
that had become intolerable was local 
and special legislation. In that artick 
| showed that the convention “with a 
mighty sweep” took away from the 
legislature the power to pass local and 
special acts concerning twenty-eight 
separate subjects. This was un 
doubtedly a sledge hammer blow at 
special privileges and it did much to 
answer the demands of the people on 
that vital subject. 





Since that time my attention has 
been called to a report in the nature 
of a brief in favor of calling a con 
stilutional convention. This brie! 
coming from a good lawyer, Hon. I"! 
H. Brown III, is done in first-rat« 
lawyer-like style. The writer does no 
definitely propose to leave out of the 
new constitution the prohibitions 
against local and special legislation 
but he does make them an object o| 
criticism and presumably the write: 
thinks they should be changed or pe: 
haps omitted from the constitution. .\ 
further study of the matter will 
doubt change his opinion on that sul 
ject. It is so necessary that thes: 
prohibitions remain intact in the con 
stitution that I am going to use space 
to set them out in full, although |! 
would like to use this space for an 
other purpose. 





| refer, of course, to Section 5% 
of the present constitution. 


LocaL AND Speciat LEGISLATION 
The General Assembly shall not pass 
local or special acts concerning any 0! 
the following subjects, or for any ©! 
the following purposes, namely: 

First: To regulate the jurisdiction 
or the practice, or the circuits of th 
courts of justice, or the rights, pow 
ers, duties or compensation of th 
officers thereof; but the practice in 
circuit courts in continuous session 
may, by a general law, be made di! 
ferent from the practice of circu! 
courts held in terms. 
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Second: To regulate the summon 
ng, impaneling, or compensation of 
“rand or petit jurors 

Third: To provide for changes ot 
venue in civil or criminal causes. 

Fourth: To regulate the punish 
ent of crimes and misdemeanors, 01 
o remit fines, penalties or forfeitures 

Fifth: To regulate the limitation 
of civil or criminal causes 

Sixth: lo affect the estate ol 
cestuis que trust, decedents, infants, 
wx other persons under disabilities 
or to authorize any such persons to 
sell, lease, encumber or dispose ot 
their property 

Seventh: To declare any person ot 
age, or to relieve an infant or fem 
covert of disability, or to enable him 
o do acts allowed only to adults not 
under disabilities. 

Eighth: To change the law of de 
scent, distribution or succession 

Ninth: To authorize the adoption 
or legitimation of children. 

Tenth: To grant divorces 

Kleventh: To change the names of 
persons. 

Twelfth: To give effect to invalid 
deeds, wills or other instruments. 

Thirteenth: To legalize, except as 
against the Commonwealth, the un 
authorized or invalid act of any of 
ficer or public agent of the Common 
wealth, or of any city, county, or 
municipality thereof. 

Fourteenth: To refund money k 
gally paid into the State Treasury. 

Fifteenth: To authorize or to regu 
late the levy, the assessment or the 
collection of taxes, or to give any in 
dulgence or discharge to any assessot1 
or collector of taxes, or to his sureties 

Sixteenth: To authorize the open- 
ing, altering, maintaining, or vacating 
of roads, highways, streets, alleys, 
town plats, cemeteries, graveyards, or 
public grounds not owned by _ the 
Commonwealth. 


Seventeenth: To grant a charter to 
any corporation, or to amend the 
charter of any existing corporation ; 
to license companies or persons to 
own or operate ferries, bridges, roads, 
or turnpikes; to declare streams 
navigable, or to authorize the con 
struction of booms or dams therein, 
or to remove obstructions therefrom ; 
tu affect toll gates or to regulate tolls; 
to regulate fencing or the running at 


large of Sst¢ ck 


Lighteenth: To create, increase, o1 
decrease fees, percentages or allow 
ances to public officers, or to extend 
the time for the collection thereof, 
or to authorize officers to appoint 
deputies 

Nineteenth: To give any person o1 
corporation the right to lay a rail 
road track or tramway, or to amend 
xisting charters for such purposes 

[wentieth: To provide for con 
ducting elections, or for designating 
the places of voting, or changing the 
boundaries of wards, precincts or dis 
tricts, except when new counties may 
be created. 

Twenty-first: To regulate the rate 
of interest. 

Twenty-second: To authorize the 
creation, extension, enforcement, im- 
pairment or release of liens. 


: To provide for the 
protection of game and fish. 


Twenty-third: 


Twenty-fourth: To regulate labor, 
trade, mining, or manufacturing. 


Twenty-fifth lo provide for th 
inanagement of common schools. 


wenty-sixth: To locate or change 


a county seat. 


Twenty - seventh: To provide a 
means of taking the sense of the 
people of any city, town, district, pre 
cinet or county, whether they wish to 
authorize, regulate, or prohibit there 
in the sale of vinous, spirituous, o1 
malt liquors, or alter the liquor laws 
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Twenty-eighth: Restoring to citi 
zenship persons convicted of infamous 

crimes. 

Twenty-ninth: In all other cases 
where a general law can be made ap 
plicable, no special law shall be en 
acted. 

We should remember that all of 
these 28 things that ought to be done 
are done now but not by local or sp« 
cial act of the legislature. 

No section was more carefully con 
sidered in the last convention than 
Section 59. The evils of local and 
special legislation had led to favor- 
itism and special privileges of many 


sorts. Of course, there were always 
new corporations knocking at the 
doors of the legislature asking foi 
special privileges and powers. ‘There 


were sheriffs and others who were in 
financial difficulties and they had 
members of the legislature introduce 
bills for their relief. Perhaps the ses 
sion of 1884 was as bad as any. The 
legislature sat one hundred and thirty 
four days. It passed 1,515 private 
acts, 125 acts that applied to mor 


than one county and fifteen general 
laws. 
No one who realizes the evils that 


were cured by Section 59 of the pres 
ent constitution could possibly 
template going back to the old system 
of local and special legislation. Jt is 
unthinkable. 

There are many 
made against the present constitution 
| shall quote two of them 


con 


general charges 


“We have a state constitution that 
is strangling us to death.” 

“Kentucky has been slipping back 
wards during a half century when 
nearly all other states in the union 
were on the march.” 

| challenge these two statements 
They are not true at all. In what re- 
spect is the constitution strangling us 
to death? Which of its provisions 


are about our necks cutting off ow 
breath ? 
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Has Kentucky been slipping bacl 
wards for half a century’ I can re 
member that long. I can remembe 
the roads and schools, the farms an 
industries of 1896, fifty years ag: 
Youngsters who we have bee 
slipping backwards for the last hali 


Say 


century don’t know what they a1 
talking about. 
Ikven in the last six years th 


schools have made marked progress 
The state appropriation for publi 
schools has gone up about one hun 
dred per cent in that time. 

But it is not for me | 
give a bill of particulars. If you can 
remember twenty or twenty -five years 
you know that Kentucky has not 
been “slipping backwards.” Some 
people seem very fond of saying that 
INentucky is like an old cow’s tail, 
always behind. They even resort to 
the plan of going back a number of 
years to get their statistics, which re 
minds me to suggest that you should 
attention to statistics unless 
you know who made them and why. 

The Kentucky constitution possibly 
few very few. In 
the Bill of Rights there is no need 
for changing any sentence or word. 
\s to the distribution of the powers 
of government, not a word needs to 
be changed. 

[ find that has been 
riticized. It provides : “Slavery and 
involuntary servitude in this state are 
forbidden, except as a punishment fo: 
crime, whereof the parties shall hay 
been duly convicted.” This section 
has hurt nobody. We have seen it 
voluntary servitude over a good px 
tion of the world lately. It will ther 
fore be a good idea to let Section 
remain as it is 

Section 24 is criticized. 
“Emigration from the 
shall not be prohibited.” This secti: 
has hurt nobody. It, also, should 1 
main. 

It is said 
“restrictive.” 


necessary 


pay no 
changes 


needs a 


Section 25 


also 


reads: sta 


that the constitution 
Why not? The purp« 
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of the state constitution, so far as the 
legislature is concerned, is to restrict 
its activities. The rule of construing 
state constitution is almost exactly 
opposite of the rule for construing 

federal constitution. The Con- 
gress must look to the constitution for 
grant of power, either express or 
y necessary implication; while the 
egislature has only to look for prohi- 
tions. It can do anything of a legis- 
lative nature unless it is forbidden by 

state constitution or the federal 
nstitution, 


Let us pause a moment to see if 
there is any reason for removing the 
strictions in Section 59. Is there 
any reason why the legislature should 
grant a divorce or change a person’s 
name? Is there any reason why spe- 
cial acts should be passed to regulate 
he jurisdiction or practice of courts? 
Should the legislature by special act 


ovide for changes of venue ol! 


p! 
should it pass a local or special act 
for the punishment of crimes and mis- 
demeanors ? 


Should the legislature pass a special 
act to declare any person of age or 
to change the law of descent in any 
particular family or county or should 
it pass a special act authorizing adop 
tion of children or legalizing invalil 
cts of public officers? 


Most important of all should the 
gislature by special law grant a 
charter to any group or amend tlie 
charter of any existing corporation? 


Che reader, if any, can go through 
all of the twenty-eight sub-divisions 
of Section 59 and ask similar ques- 
tions as to each one of them. The 
answer, it seems to the writer, in 
every case will be: No. 

Here is another section that has 
been criticized. It is Section 145. It 


ds in part: “Every male citizen ol 
United States of the age of twen- 
y-one years, who has resided, and so 
forth ... shall be a voter.” Objection 
s made to the word male. When the 
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federal constitution was amended | 
took down my state constitution and 
drew a line through the word male so 
that it reads: “Every citizen of the 
United States, and so forth... .” You 
can amend your constitution in the 
same way. No need to call a con- 
stitutional convention for this, at a 
cost of possibly of a half million 
dollars, the cost Gepending, of course, 
on how long the convention is in 
session. 

lf we are to have a new constitution 
we ought to strive with all the power 
we have to see that it is better than 
the present constitution; not worse. 
No one, I think, can quarrel with this 
thesis. No one can deny that a worse 
constitution can be made and may be 
made. 

Many of the recent proposals fo 
amending the Kentucky constitution 
were debated at length at the conven 
tion of 1890-91. I suppose they will 
all be debated again. Probably hun 
dreds of amendments will be offered : 
some of them good; some of them 
bad, some of them fantastic, no 
doubt. It will cost a good deal ol 
to debate these propositions 
and to publish the debates. It may 
be worth it; it may not be. I am in 
clined to think it would have been 
better for a Bar Association commit 
tee, the Committee for Kentucky, and 
representatives of other organizations 
to get together and propose a few 
amendments that could be 
upon and that the people would be 
likely to adopt. 

Mr. Brown in his report says one 
thing with which I heartily agree. | 
quote: “A good constitution must Ix 
formed gradually ; it must result from 
the history and experience of thie 
people and must be the natural 
and deliberate expression of their 
thoughts, wishes and hopes in gov 
ernment.” This is excellent because 
it is true, but a growth of this sort 
would best be accomplished under the 
“open clause” in the Kentucky con- 
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stitution but for the fact that the leg 
islature can submit only two amend 
ments at any one time. The first 


thing that seems to be needed is to 


liberalize the “open clause” so that 
ten, twenty, or any number of amend 
ments can be voted on at once. Altet 
that is accomplished all the amend 
ments the constitution needs or may 
need for many decades would be pro 
posed by the legislature and adopted 
by the people. Lt the people are quali 
hed to adopt or reject a new constitu 
tion they are certainly qualified to 
adopt five or ten or any other numbe1 
of amendments. 

lf a constitutional 
called it is highly probable, in fact 
practically certain, that an amendment 
will be proposed prohibiting the man 
ufacture, sale, and transportation ot 
spirituous, vinous, and malt liquors 
except for scientific, medicinal, and 
sacramental purposes. It is quite 
probable that this amendment would 
be adopted by the convention and by 
the people. R 

There may also be an amendment 
prohibiting pari-mutuel betting at 
race tracks. By joining hands with 
the prohibitionists its advocates 
might even secure the adoption of this 
amendment, though | hardly think so. 

It is easy enough to see that if the 
dry people are in dead earnest and 
if a constitutiona! convention is called 
as soon as possible, the dry counties 
can elect a sufficient number of dry 
delegates to the convention to adopt 
a statewide prohibition amendment. 


convention is 


Two notable propositions have been 
recently advanced. They are of such 
importance that they deserve to be 
seriously considered and debated be- 
fore the convention meets, if one is 
called. First. The proposition for a 
one-house legislature put forward by 
Attorney General Eldon S. Dummit 
at the Bar Association meeting last 
June. Mr. Dummit proposed that the 
House of Representatives be abol- 
ished and instead of the present Gen- 
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have a 


consisting ol 


should 
legislature 
thirty-eight to fifty members elected 
irom districts as State Senators are 
now elected. I believe only one state, 
Nebraska, has such a legislature. The 
proposition is extremely interesting in 
view of the fact that the legislative 
department plays such a great part 
in state government. The 1946 legis- 
lature passed two hundred and se\ 
enty-five bills, some of them of con- 
siderable importance. Mr. Robert k 
Cullen, Reviser of Statutes, 
“More than 1,200 Statute sections 
were created, amended, or repealed.” 
erhaps this was what led a lawyer 
friend of mine to say: “Instead of 
having the legislature meet for sixty 
dlays every two years it would be bet- 
ter to have it meet for two days every 
sixty years.” This 
rather extreme view. 


eral Assembly we 
unicameral 


Says, 


seems to be a 


Undoubtedly there is too much leg 
islation, both state and federal. If a 
unicameral legislature would reduce 
the quantity of new laws and improve 
the quality, it would be a boon to any 
state. Lawyers, | think, should study 
this matter now. What are the argu- 
ments for and against Mr. Dummit’s 
proposal ? 

Another intriguing proposition was 
put forth by Mr. Allan M. Trout in 
the Courier-Journal on Sunday, Au- 
gust 4, 1946. Mr. Trout would amend 
Section 186 of the constitution so that 
the state school fund would be dis- 
tributed to districts upon an attend- 
ance-per capita basis instead of upon 
a census-per capita basis as at present 
Vhis, he thinks, would induce teachers 
and school boards to see that the 
children in their districts attend the 
schools. This seems plausible. A dif- 
ficulty appears, however, which Mr. 
Trout does not mention. It is this 
The attendance in any district would 
not be known until the school term 
ended. No teacher would know at the 
beginning of her school what her 
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silary would be. A considerable part 
of the fund would have to be retained 
until the school term ends and the at 
tendance is ascertained, but in view 
of the appalling non-attendance al 
school Mr. Trout’s proposition seems 
to be of the utmost importance. 
The earliest advocates of the con- 
stitutional convention spoke mostly of 
inadequate salaries. Undoubtedly some 
of them are too small. For my part 
| would not be afraid to remove the 
salary limitation entirely but I think 
a majority of my fellow citizens dis- 


agree with me. They would want 
some limit. The time was when 


Judges of the Court of Appeals re 
ceived $666.00 a year. The Attorney 
General at the same time received 
$333.00 a year, but he could buy bee! 
at two and one-half or three cents a 
pound and buffalo meat at one and 
one-half cents a pound. It seems the 
legislature ought to have more latitude 
in regard to fixing salaries. 

As to the legislature there will prob- 
ably be a proposition quite the op- 
posite of Mr. Dummit’s, that is, pro- 
vided that the number of representa- 
tives shall be great enough that every 
county may have at least one repre- 
sentative. This proposition has merit 
but this writer is inclined to favor Mt 
Dummit’s proposal. 

Undoubtedly in a 
new constitutional convention the 
leading questions to be discussed 
would be courts, officers, schools, the 
legislative department, tax limitations, 


To recapitulate. 


debt limitation, road improvement, 
eleemosynary institutions, including 


possibly an institution for the treat- 
ment and cure of alcoholics, which 
was proposed at the last convention, 
statewide prohibition, pari-mutuel 
betting, possibly some provisions in 
regard to children, aged, and infirm 
persons, corporations, agriculture, 
and industries. How many proposi- 
tions will be offered under these 
broad heads and under other heads 
no one can foresee. The convention 
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will probably last from four months 


to a year. There will then be a long 
session of the legislature to revise the 
laws so as to make them conform to 
the new constitution, if much of it is 
new. 

The writer would have preferred 
the open clause method by which the 
state constitution can be amended and 
made to grow as the necessities of 
society may require. Many important 
amendments have been added to the 
federal constitution in this manner 
without ever calling a constitutional 
convention. 

However, the people may call a 
convention. It is up to members of 
the bar, who will constitute at least 
one-half of the membership, to pre- 
pare for it. What should be stricken 
trom the present constitution? What 
should be merely amended or 
changed? What new material should 
be added? Here are three sixty-four 
dollar questions and Kentucky law- 
yers will have a big part in answering 
them. 

How new will Kentucky’s new Con- 
stitution be? Answer, nobody knows. 





CORPUS DELICTI WINS 

The corpus delicti—the body of a 
bedbug on a piece of paper—won for 
Mrs. Henrietia Gunson, 1256 Eleanor 
Avenue, a $7.50 judgrnent in concilia- 
tion court Thursday. 

Mrs. Gunson was suing Miss 
Marion Hockstetter for return of that 
amount in room rent at the latter’s 
rooming house at 285 Pleasant. 

She said that she paid $1 down 
August 15th and $6 more two days 
later and was going to move in Aug- 
ust 20th. On August 18th, she said, 
she decided to inspect her room more 
closely and observed several cock- 
roaches and bedbugs. From her purse 
she produced “Exhibit A”—the 
corpse 

“Judgment for 
Judge John L. Rounds.—The 
and Lar of Minnesota. 


plaintiff,” said 
3ench 








The Kentucky Constitution 


By ELDON S. DUMMIT 


Address before the Kentucky Bar Association, June 27, 1946 


During the next year and a half, 
the electorate of Kentucky will have 
the opportunity to study the need for 
a new State Constitution. By an act 
of this past Legislature, the question 
of the necessity of calling a constitu- 
tional convention will be referred to 
the voters of Kentucky on the date of 
the November election of 1947. This 
long interval prior to the vote is a 
constitutional requirement, and I be- 
lieve it is a wise requirement for it 
gives the people ample time to con- 
sider this important step. It also 
represents a real opportunity for the 
people to educate themselves concern- 
ing the fundamental phases of our 
democratic government, an education- 
al process which is’ long overdue. 
During this period I believe the Ken- 
tucky Bar has a real duty to perform. 
It should be the main objective of this 
organization to take the lead in this 
education of the people. The bar is 
made up of citizens who have a closer 
connection with the constitution than 
any other class of citizens. Many of 
its members come into daily contact 
with constitutional provisions and all 
of us have at least a working knowl- 
edge of the document. Members of 
the bar in general are the most quali- 
fied persons to direct the public 
thought in the proper channels. 

It is essential to any discussion of 
the problem to consider the steps 
necessary to call a convention and the 
steps necessary to actually promulgate 
and complete the document. The first 
two steps have been taken. The 1944 
and 1946 General Assemblies have 


passed an act providing that the sense 





of the people be taken as to the 
necessity of calling a convention in 
order to revise the constitution. The 
constitution requires the vote to be 
taken in November, 1947. If this vote 
is affirmative, by a majority, the 
people will elect the delegates to the 
convention in the November general 
election of 1948. The delegates will 
be elected on the same basis as the 
members of the Kentucky House of 
Representatives. There will be one 
hundred delegates each elected from 
the representative districts as they 
now stand. The delegates are to meet 
within 90 days after their election at 
l'rankfort and continue in session un- 
til their work is completed. The con- 
vention would be called probably in 
February, 1949. The present constitu- 
tion makes no mention of what dispo- 
sition is to be made of the work of 
the convention. It does not provide 
for ratification by the people nor does 
it provide that the work of the con- 
vention shall be the new constitution. 
It is completely silent on this im- 
portant question. However, the Gen- 
eral Assembly has provided in its en- 
abling acts of 1944 and 1946 that the 
work of the convention shall not be- 
come operative until submitted to the 
qualified voters of the commonwealth 
and ratified by a majority of those 
voting. Since the constitution has 
made no provision concerning this im- 
portant matter, it seems clear that 
the General Assembly’s requirement 
is binding. The people will have a 
final opportunity to accept or reject 
the new constitution in November, 
1949 or 1950, depending on the length 
of time required by the convention to 
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draft the document. This fixes the 
steps and time element involved in 
acquiring a new constitution. ‘Thé 
immediate problem is, do we need a 
new constitution ? 

\ full consideration of this ques 
tion could only be treated in several 
large volumes. A brief discussion of 
each of the two hundred and sixty 
three sections alone would make a siz 
able book. I will not attempt to make 
such an analysis, although I believ« 
such a work would be invaluable and 
would be a worthy project for the 
Kentucky Bar to undertake over th« 
next year. In approaching this prob 
lem, I believe the burden of showing 
that our present constitution is in 
adequate is on those who would have 
it changed. They should show such a 
necessity for broad revision as to 
make the amendment method im 
practical If the main problem hold 
ing back our state government is th: 
salary limit and a few excessive pro 
hibitions now embodied in our con 
stitution, the whole problem could be 
easily handled by the present amend 
ment method. However, I believe the 
problem facing Kentucky requires 
considerable revision of our govern 
mental structure. 


The commitiee for Kentucky has 
been active over the past year in ac 
quiring facts which indicate the prob 
lems and needs of Kentucky. The re 
ports of this non-partisan committee 
reveal an appalling need in the fields 
of education, public welfare, and pub 
lic health. In order to correct most of 
the deficiencies pointed out by this 
committee, our state government will 
have to be the moving force. In fact. 
the entire solution to the problems of 
this commonwealth in the field of edu 
cation, health, and welfare is squarely 
up to the state government, particu- 
larly the General Assembly. The 
rapid industrial and commercial 
growth of the country has brought 
many serious social problems; these 
problems have reached such a magni 
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tude that the entire general welfare ot 
the nation requires their solution, this 
necessitates governmental action 1n 
the social field. This is history, the 
government is already in the social 
held, that is, the Federal Government 
The resistance to social legislation by 
the states and the ineffectiveness of 
most of our state governments has 
cause in 
Unsolved 


caused and continues to 
creased lederal activity. 
social problems and state imertia pro 
vides the excuse for further Federal 
action. Our Federal Government has 
grown into a mammoth over the past 
thirteen years; | do not favor any in 
creased extension of lederal activity 
| propose that the Commonwealth oi 
Kentucky shoulder its own burdens 
and solve its own problems. For ex 
ample, [ believe that the clamor fo1 
federal control of education will grow 
sO long as states neglect public educa 
tion as we do in this state. 

| believe that a new constitution 
can be adopted which would give this 
commonwealth a governmental struc 
ture adequate to meet and solve out 
Up-to-date organ 


in itself bring good 


pressing problems 
ization will not 
government, but it is the first step 
toward good government, and we are 
now presented with an opportunity to 
organization. I cannot 


opportunity 1S 


provide that 
forget that if the 
thrown away at the polls in Novem 
ber, 1947, it would take a minimun 
of six years to provide that same op 
portunity again. Certainly time is 
somewhat of the essence in this fast 
moving world of today 

Is our state government organized 
in such a way as to foster the solu 
tion of the present complex problems 
; The key to all ou 
cislative bod, 


ot government: 
problems lies in our le 
On this body rests the burden of rais 
ing revenue and 
wise expenditure of all public funds 
You have heard an address by Mr 


prov iding for the 


Robert Cullen of the Statute Revision 
Commission on 


1946 legislation. In 
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that address he pointed out that there 
was a total of 794 bills introduced in 
the past session of the Kentucky Leg- 
islature, and that 275 of these bills 
were passed. He might have added 
that 207 of these bills were passed 
during the last twelve days of the 
session. Many of these bills were very 
lengthy and involved and dealt with 
many and varied technical subjects. 
Consider the plight of the Kentucky 
lawmaker. A Representative is 
elected for a two-year term, during 
which term there is one regular sixty 
day session. He is paid $15.00 pet 
day during his attendance on this ses 
sion plus his travel expenses to and 
from session, plus his $50.00 allow 
ance for stationery. This totals around 
$1,000 compensation for his term. He 
must conduct a campaign every two 


years, a procedure that takes both 
time and money. He must have an 
outside income, no one can live on 


$500 a year. Consequently, his legis 
lative position must be secondary to 
his civil pursuit. Is he concerned with 
state problems after the adjournment ? 
Why should he be? He doesn’t even 
know that he will be back the next 
session, even if he wants this thank 
less position. The average legislator 
comes to Frankfort with no real back 
ground of study and with no compre 
hensive legislative plan to guide him. 
He is met with a deluge of bills on 
every conceivable subject. He is 
swamped with committee duty and 
conferences. He is expected to give 
mature consideration to the problems 
of state within a sixty-day period. Do 
we expect miracles? Solon himself 
would be lost in such a situation. 
Without reflection on any present or 
past member of the General As- 
sembly, I ask these questions: How 
much mature reflection do you believe 
was given the 207 bills passed during 
the last twelve days of the recent ses 
sion? How much do you think was 
humanly possible? How many bene- 
ficial laws received no action because 
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of the of business, and how 
many were never even introduced for 
the same reason’ The answer to thes 
questions is clear. There is not enoug! 
consideration given to important legis 
lation because, if for no other reason 
such consideration is not possible un 
der our present system. Our present 
system hangs together because ther 
are a few men of ability in the Gen 
eral Assembly who are able to forn 
some semblance of an organization 
and secure the passage of some legis 
lation. The motives of these men are 
as a general rule personal or party 
ambition rather than state welfare 

In addition to this serious defect 
in our legislative branch, I believe the 
present proposal of a constitutional 
convention gives us an opportunity t 
study the advantages and disad 
vantages of our two house or bicam 
eral legislature. Is this system calcu 
lated to foster good government un 
der modern conditions ? 

Our bicameral legislature has its 
roots in development of the British 
democracy and was brought to 
America by the colonial governors 
It represents the conflict and resulting 
compromise between the crown and 
the people. What we now know as 
the Senate represented the crown, 
and the House represented the people 
In a limited monarchy, the bicameral 
system 13 a necessity. Does it have a 
place in a democracy? In the Con 


press 


gress there is some basis for two 
houses, because theoretically — the 


House represents the people whert 
the Senate represents the states. Even 
there, this distinction is mostly fiction. 
and the real reason is the historical 
compromise which was necessary to 
form our Federal Government. In the 
state government, we do not have 
even a tenuous fiction to justify our 
two houses. The House represents 
the same people represented by the 
Senate. There is a difference between 
the two bodies in that the Senate is 
a smaller body, its members are 

































how 
“d lor 
thes 
OU! 
legis 
SUN) 
e un 
“escent 
there 
Gen 
forn 
falior 
legis 
n are 
party 
re 
lefect 
e the 
ional 
ty to 
isad 
cam 
aleu 

un 


Ss ils 
ritish 
to 
nors 
Iting 
and 
V as 
OWN, 
ople 
1eral 
ve a 
on 
two 
the 
here 
even 
Hon, 
rical 
y to 
the 
mve 
our 
ents 
the 
een 
e 1S 


are 














KENTUCKY S171 





elected for a four-year or two-session 
term and the age requirement 1s 
slightly higher. This difference is es- 
sential to the maintenance of a bi 
cameral legislature because if both 
houses were exactly the same, the 
stupidity of the system would be too 
apparent. The real difference be 
tween our House and Senate is not 
based on who or what they represent, 
because each as a body represents all 
the people of the commonwealth, the 
difference is in its size, length of 
term, and the qualifications of the 
members. This difference makes the 
positions of Senator more desirable 
and consequently we normally have 
better trained and higher caliber men 
in our Senate than in our House. | 
will agree that there is a definite ad- 
vantage in creating a body with higher 
qualifications to review and 
the work of a body made up of less 
qualified men. This is certainly desir- 
able, even essential, in the bicameral 
system. I believe, however, it is time 
we asked the simple question that if 
it is necessary to provide a complete 
check on the lower house by a more 
qualified upper house, what purpose 
does that lower house serve? It might 
well be said that a two-house system 
for deliberation because each 
house must independently act on each 
bill and that the chances of the entire 
General Assembly acting unwisely are 
less than the chance of one house do- 
ing so. This is a fair paper argument 
but the record does not bear it out. 
| have already cited the example of 
this past session on just how much 


check 


makes 


deliberation is possible under our 
present system. I believe a small, one- 
house Legislature not pressed by a 


sixty-day session limit would provide 
a body of responsible Legislators 
where deliberation would be the rule 
of conduct. Responsible men will de- 
liberate, irresponsible men who have 
another house of conference commit- 


tee to blame for shortcomings will 


not deliberate as a rule. 
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lhe one-house legislature is not a 
new experiment. England has one 
house for all practical purposes. All 
but one of the provinces of Canada 
have a unicameral legislature. The 
state of Nebraska has had one house 
for the past nine years. Most of our 
large cities, including New York City 
and Chicago, have one legislative 
body. It has worked well in 
places. In fact, the state government 
of Nebraska has become a model gov 
ernment since the inauguration of the 
one-house system. 


these 


The one-house system has the ad 
vantage of providing a simple legisla 
live business 
straight line; the delay tactics of tack 
ing useless amendments to legislation 
in order to have the legislative process 
begin all over is not possible. Delays 
of this kind might be fatal in times 
of emergency. Because of the sim 
plicity of a legislature, 
there are fewer points at which lobby 
ists can kill desirable legislation. The 
efforts of most undesirable lobbyists 
are directed at killing proposed legis- 
lation rather than in securing legisla 
tion. These lobbyists hit at the vulner 
able spots. They concentrate on the 
smallest body and on committees 
One of the great evils of our present 
system is the conference committee 
which is appointed when the two 
houses reach an impasse, and this is 
most likely to happen with important 
legislation. This committee is ap 
pointed, and is in reality a third house 
because its reports cannot be amend 
ed. Here is a vulnerable spot, a com 
mittee made up of a few men, tempo 
rarily possessed with all 
authority. The lobbyist works there 
or on the officer appointing this com 
mittee. 


process ; moves mm a 


one-house 


legislative 


I believe Kentucky would be taking 
a big first step toward real honest 
and efficient government, and toward 
the solution of its many problems of 
today if it would adopt a new consti 
tution providing for a one-house leg- 
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islature. If this step were taken, | opportunity for chicanery will lx 
would not quibble over the details of greatly lessened. Consider, for ex- 


its organization, however, in my 
opinion, it should be a relatively small 
body. Our present Senate has 38 
members. This figure would be satis 
factory although 50 would not be too 
large. The members should be elected 
for a four-year term, and their terms 
could be staggered so the entire body 
would not change at any one time. 
This would also allow current public 
opinion to be reflected at each session. 
Lhe members should, by all means, 
receive adequate compensation to al 
low their full time devoted to 
the legislative business of the com- 
monwealth. I believe their session 
should be continuous, leaving periods 
of adjournment to their discretion 
The present Constitution limits the 
session to sixty days because of the 
fear that men on per diem pay would 
continue in session indefinitely, re 
gardless of business, in order to draw 
their per diem from the treasury. 
This fear can be-overcome by paying 
an annual salary. Adequate pay can 
be provided with no increase over the 
present cost because there will be 
fewer men and duplication of the 
printing and employee expenses will 
be eliminated. A continuous session 
allows the adoption of a real legisla- 
tive plan based on exhaustive investi- 
gation by well formed and qualified 
legislative committees. Continuous 
session also gives the legislative 
branch a real opportunity to co-oper- 
ate with the executive and to study 
first hand our administrative prob- 
lems. 


to be 


A legislative system based on this 
rough outline will attract capable men. 
In addition to adequate pay, distinc: 
tion, honor, and position would be at- 
tached to membership in such a body. 
The people of any given district will 
be represented by one man. He will 


have to stand on his record, and the 
public spotlight will be on that record. 
There will be no way to hide as the 


ample, the possibility under our pres- 
ent system of a man voting for some 
measure and then using his influence, 
under cover, to defeat the same meas- 
ure in the opposite house. 

The people both in public and pri- 
vate life do not have sufficient trust 
and confidence in our present legisla- 
tive organization. In many discus- 
sions | have heard on the proposed 
constitutional convention, the domi- 
nant argument of the pro-convention 
men has centered around the innu- 
merable prohibitions our constitution 
places on the subject matter of legis- 
lation. The answer to this argument 
has been that these restrictions are 
good because our legislature is not to 
be trusted; the more restrictions the 
better. The framers of our present 
constitution must have had the same 
idea. Our constitution is exactly five 
times longer than the Federal Consti- 
tution. This is certainly significant 
when you consider that there is no 
necessity for provisions in a state con- 
stitution balancing the interest of the 
separate sovereigns forming the fed- 
eration. This extra length is ac- 
counted for by numerous provisions 
in our constitution which would be 
better left to the legislative branch of 
our government. It is my belief that 
we should provide by a new consti- 
tution for an effective legislature and 
then leave to their discretion during 
the ensuing years many questions that 
are now made inflexible by their pres- 
ence in the constitution. How can 
any group of men set up such stand- 
ards as tax limits, debt limits, and 
salary limits which will hold good for 
all time to come? When our present 
constitution written, the auto- 
mobile was only a dream in the minds 
of a few obscure mechanics, and two- 
thirds of our modern day technical 
advancements were nonexistent. This 
fact would not be so important if the 


was 











ill | 


( 


or €X- 
r pres- 


r some 


luence, 


meas- 


1d pri- 
t trust 
egisla- 
liscus- 
posed 
domi- 
ention 
innu- 
tution 
legis- 
ument 
IS are 
not to 
is the 
resent 
same 
y five 
onsti- 
ificant 
is no 
> con- 
yf the 
. fed- 
5 6a 
isions 
ld be 
ch of 
' that 
onsti- 
4 and 
uring 
; that 
pres 

can 
tand- 

and 
1 for 
esent 
1ut0- 
hinds 
two- 
nical 
This 
F the 








{ 


KENTUCKY STATE BAR JOURNAL 


framers had not undertaken to cover 
so many subjects in the constitution, 
but they did undertake it, and many 
of our constitutional provisions read 
like statutes. There is great need for 
a complete study and revision of these 
primarily legislative matters. Most of 
them should be written off the books 
or at the very least revised to meet 
modern conditions. 

As I stated at the beginning, | will 
not attempt to discuss the mass of re 
strictive matter contained in our con 
stitution. My purpose is to make a 
clear case for a constitutional conven 
tion and to show that there is enough 
revision necessary that the amend 
ment system cannot possibly meet the 
need. The reorganization of our leg 
islature is a problem of sufficient im 
portance and of sufficient complexi!) 
to require the deliberation of a con 
vention. The job could not be ac 
complished by the haphazard amend 
ment system. In addition to the re 
organization of the General Assembly 
and the consideration of the many 
prohibitions placed on the subject 
matter of legislation, we need some 
real deliberation concerning our ex- 
ecutive and judicial departments. As 
an example, our executive branch of 
the government is greatly weakened 
because the governor has no control 
over his most important administra 
tive assistants. When the people of 
Kentucky elect a governor, they look 
to him to do the job, yet the constitu 
tion robs him of his most effective, 
executive weapon—the right to con 
trol his department heads. 

In the judicial branch, our Court 
of Appeals is the most overworked 
appellate court in the United States 
A real need is developing for a gen 
eral overhaul of our state court sys 
tem. Intermediate courts are badly 
needed to take some of the burden 
from our highest court. This cannot 
be done under our present constitu 
tion. The framers of our constitution 
sect up an adequate court system for 
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1890, then provided that no courts 
could be established other than those 
mentioned. We can certainly trust 
our future legislature with enough 
knowledge of their own times to pro 
vide the people with an adequate sys 
tem of justice. I believe it is also 
worthwhile to consider the establish 
ment of an appellate court made up 
of men appointed for life. 1, for one, 
do not enjoy the spectacle of our high 
est judges stepping off the bench to 
periodically conduct a political cam- 
paign. 

The last two examples are merely 
illustrations of the pressing need to 
revaluate and re-examine our whole 
structure of government. If you only 
agree with a fraction of my proposals, 
[ think you wil! agree that revision 
by a body elected for that purpose is 
the only adequate remedy we have to 


make the necessary changes The 
amendment method was never de 
signed for broad revision. The con 


stitution only allows two amendments 
every two years. Each amendment 
can only deal with one subject. Con- 
servatively, at least fifty per cent of 
our present constitution is question 
able, with 263 involved it 
would take about 70 years to do the 
job by process of amendment and then 
it would be a piecemeal job rather than 
a comprehensive one. The history of 
constitutional amendments in Ken 
tucky has been a history of defeat 
Normally sufficient interest cannot be 
aroused over isolated subjects to se- 
cure their adoption. We have a recent 
example of the type of amendments 
that can be passed if given sufficient 
refer to the 


sections 


publicity and backing. | 
so-called “Good Roads Amendment.” 
That that all 
revenue from the gasoline and othet 
motor vehicle taxes must be spent by 
the Highway Department. The effect 
of this new constitutional provision is 
to take from the control of our Gen 
eral Assembly a sizable proportion ot 


amendment provides 
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the state revenue. This is the very 
type of provision which makes the 
constitution objectionable. Not so 
many years from now, we may want 
a part of this revenue for aviation, 
or for schools or atomic research, who 
knows? Our government will be pow 
erless to make the change no matter 
how desirable it may be. The record 
of the amendment method does not 
indicate that any real progress can 
be made by its use. 

It has been suggested that our 
amendment section of the constitu 
tion be amended to allow an increased 
number of amendments to be pro- 
posed at any one election. The idea 
here is to broaden the amendment sys 
tem to allow broader and more sweep 
ing revision by the amendment meth- 
od. Many seem to believe that this 
method would be superior to the con 
vention method. It has the advantage 
of allowing the people to vote on each 
change rather than on the entire re 
vision made by a convention. Its great 
disadvantage is that it is a piecemeal 
job rather than a comprehensive and 
integrated one. I believe the numer 
ous changes now necessary require 
comprehensive revision rather than 
piecemeal revision. I also believe that 
only a fraction of the needed changes 
would be effected by that system. It 
requires a tremendous amount of 
energy, publicity, education, and in 
terest to pass an amendment. Those 
who favor these constructive changes 
would lose much of their driving 
power after several fights each sep- 
arated by a two-year lapse. We have 
outgrown our 1890 constitution to 
such an extent that patching is no 
longer the answer, we need a new one 
that will fit. 

It is well to remember also that an 
amendment to allow an increase in 
the number of amendments could not 
now be proposed until the 1948 legis 


lative session. It would be voted on 
by the people in November, 1949 
That is the election at which the con 
stitution will be submitted to th« 
people for ratification, if we have a 
convention. In other words, we can 
finish this job before we even start 
on the other proposal. 

| have outlined some fundamental 
changes in the very structure of ou 
government which I believe necessary 
None of these changes, even the high 
ly recommended unicameral legisla 
ture, will in themselves bring perfec: 
tion in government. I am not so naiv« 
as to think that a change in our meth 
ods will eliminate petty political ma 
neuvering and highly paid pressure 
lobbyists bent on attaining their own 
ends. To believe this would be to 
think that we can change human na- 
ture by legislation. Our goal in gov- 
ernment is to recognize human nature 
for what it is and then act to lessen 
the effects of man’s worst traits. The 
system | advocate will eliminate many 
evils in our present government and 
is a step toward our goal of true de 
mocracy. This is the basis of my be- 
lief that a constitutional convention 
not only is desirable but is an impera 
tive step for the sound advancement 
of this commonwealth. I believe the 
Kentucky Bar Association should 
take the load in this fight. An active 
committee could make a study of the 
various sections of our constitution to 
include the history of. the provisions 
and the necessity for their revision 
A work of 
distributed 


or complete elimination. 
this kind printed and 
throughout the state would be a real 
contribution to the public and such a 
work would serve as a guide to the 
constitutional convention. Members 


of the bar owe the benefit of their 
superior constitutional knowledge to 
the public, and I know many are will- 
ing to make this contribution. 
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Report of Necrology Committee 


fo THE STATE Lark ASSOCIATION : 

Your Necrology Committee reports 
that it has been able to ascertain the 
fact of the death of forty-four of our 
fellow lawyers since its last report. A 
brief statement relative to the life of 
each is appended in this report. 

Your committee reports that it 
makes no claim as to the complete- 
ness of this report, for the reason 
that no system has yet been devised 
that will guarantee that no death has 
been overlooked. 

We have made every reasonable 
ffort to avoid oversight but cannot 
say that we have overlooked no one 

Respectfully submitted, 

EK. H. SMITH 
Chairman 
& 


C. Hill Cheshire died at his home 
in Frankfort, May 26, 1945. Mr. 
Cheshire was sixty years old and had 
served as sergeant-at-arms for thirty- 
five years in the State Court of Ap 
peals, and had served as registrar and 
treasurer of the State Bar Association 
since the integrated bar was organized 


Charles C. Grassman died at his 
home in Paducah, May 25, 1945. Mr. 
(;rassman was seventy-four years old 
and served as vice-president of: the 
Kentucky State Bar Association in 
1915-16. 

William B. Moody of New Casile 
died in Louisville July 1, 1945. Mr. 
Moody was ninety-three years old and 
had practiced law in Henry County 
for about seventy years and was 
county attorney for about twenty 
years. He was state Senator from 


1912 to 1916. Was a lawyer in the 
L.. & N. offices at New Castle from 
1916 until his retirement in 1938. 


l. I. Birkhead, eighty-eight years 
old, a veteran Owensboro lawyer, died 
at his home in Owensboro, June 29, 
1945. Mr. Birkhead served as circuit 
judge of the Sixth Judicial District 
for twelve years. He was licensed to 
practice law in 1883, but became 
county superintendent of schools, a 
post which he held until 1890, when 
he began active practice. 

Wilton Johnson, seventy-eight years 
old, retired farmer of Germantown, 
died at the home of his daughter, June 
16, 1945. Mr. Johnson practiced law 
in Maysville in the late 90’s and at 
one time made the race for county 
judge of Mason County. He later re 
sided in New York and Chicago but 
had lived in Bracken County for the 
last ten years 

James N. Kehoe of Maysville died 
in Cincinnati, June 14, 1945. Mr. 
Kehoe was the president of the Bank 
of Maysville, an attorney and former 
Congressman from the old Ninth Dis- 
trict. Ile was instrumental in the con- 
struction of the Ohio River bridge at 
Maysville. 

James C. Rogers died at his home 
in Covington, June 13, 1945. In ad- 
dition to serving in the Senate, Mr. 
Rogers was U. S. Commissioner al 
Covington from 1935 until he re 
signed to enter the state political race 
in 1937. Mr. Rogers was a graduate 
of Holmes High School and the Uni 
versity of Virginia and he began the 
practice of law in 1928. 

E. Balie Baker of Louisville died in 
Mayo Clinic, Rochester, Minn., July 
25, 1945. He received his degree in 
law from the University of Louisville 


and a few years later was graduated 


from the schools of law at Indiana 
University and also the University of 
Kentucky. 
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James A. Logan died at his home 
in Bowling Green, July 19, 1945. He 
was attorney for the Kentucky Rock 
Asphalt Co., which he helped estab 
lish, and the director of the Smiths 
Grove Deposit Bank. Logan was a 
native of butler County and began 
his legal career as the partner of the 
late Senator M. M. Logan. 


J. J. Moore died at his home in 
Pikeville, August 5, 1945. Mr. Moore 
who had been the president of the 
National Bank & Trust Company 
since 1922 was an attorney for some 
of the largest corporations in East 
ern Kentucky. He was a member and 
past president of the Pike County Bat 
Association. 


Pharmer P. Hinkle died at his home 
in Ashland, June 24, 1945. Mr. 
Hinkle retired in 1935 from the prac 
tice of law which he had followed 
in Ashland and Catlettsburg since 
1919. With the late Rufus S. Dinkle, 
he formed the law firm of Hinkle & 
Dinkle. 


Walker Robinson, ‘iorty-one, died 
unexpectedly of heart failure, August 
27, 1945, at West Baden Springs, In 
diana. Mr. Robinson received his law 
degree from George Washington Uni- 
versity. He was a native of Lancas 
ter, Garrard County, and published 2 
paper at Danville before removing te 
Paintsville. 


Charles C. McMahon otf Louisville 
died at the General Hospital, Novem 
ber 4, 1945. He was sixty-nine years 
old. Mr. McMahon was a member 
of the Kentucky State Bar Associa 
tion and practiced law in the Realty 
Building. 


W. E. Cabell died in the Middles- 
boro hospital, October 6, 1945, from 
the effects of a fall in which he broke 
his hip. Captain Cabell would have 
been eighty years old on October 14, 
1945, came to Middlesboro in 1889. 


He served in the Spanish-American 
War earning therein the title of “ 


Cap 
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tain” by which he was known the rest 
of his life. 

Louis A. Faurest of Elizabethtown 
died in Louisville, October 4, 194 
Mr. Faurest was seventy-six years 
old. He entered the practice of law 
in Elizabethtown in 1892. He served 
as county attorney of Hardin County. 
He had for the past seventeen years 
practiced with his son Louis Faurest, 
Jr. 

George Conner Ewing, seventy 
years old, died at his home in Owings- 
ville, November 3, 1945. He was a 
former commonwealth attorney of his 
district and county judge of Bath 
County. He was a native of Marshall, 
Missouri, but had resided in Bath 
County practically all of his life. 

Thomas D. Theobald, Sr., of Gray 
son, former circuit judge for Carter, 
illot and Morgan counties and on 
of the most prominent jurists in Ea 
erm Kentucky died, October 23, 19+ 
at the Stovall hospital in Grayson fol 
lowing a brief illness. He was eight 
‘line years old. 

Eli Huston Brown, Jr., died at his 
home in Louisville, October 14, 1945 
He attended Transylvania University, 
l.exington, and studied law at th 
University of Virginia. He _ was 
elected to the General Assembly in 
1899. He was speaker of the House 
of Representatives in 1904-06. At th 
time of his death he and his sons mack 
up the law firm of Brown & Brown 

P. T. Wheeler of Hazard was killed 
instantly, August 24, 1945, when his 
car and a gravel truck collided at tl« 
foot of Slade Mountain in Breatl 
County. He had practiced law in Haz 
ard since 1900, and was named st 
election Commissioner by Gov. A. 
Chandler. He held this office uw 
approximately one month before |\is 
death. 


Elwood Hamilton, Judge of tv 
Sixth U. S. Circuit Court of Appea's, 
a native of Benton, l'ranklin Count 
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William J Rung, Park Hull at 


torney, ended his life January 7, 1946 
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Hill \ practicing attorney in Cin 
cinnati for the past thirty years, he 
received his law degree from the Ci 
cinnati Y.M.C.A. Law School, where 
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James W. Downer, native ot Todd 
County, ninety-two years old and for 
sixty-six years member of the Chris- 
tian County bar at Hopkinsville, died 
January 14, 1946, at the home of his 
daughter in Rockport, Indiana. He 
studied law at Cumberland Univer- 
sity, Lebanon, Tennessee. He served 
as city attorney and in the famous 
Kentucky “long” parliament of 1892- 


93. 


Harry C. Curran, age seventy-nine, 
died at his home in Maysville, Janu- 
ary 22, 1946. He served as city treas 
urer for a four-year term from 1912- 
1916. He graduated in law from the 
Ohio University, when located in 
Cincinnati. 


Henry C. Gillis died at his home in 
Williamsburg, January 25, 1946. He 
attended the Williamsburg Academy 
and started practicing law in Wil- 
liamsburg in 1900. He was associated 
with the Tye-Siler-Gillis law firm un- 
til 1938, when the partnership dis 
solved and he went into practice for 
himself. 


S. Monroe Nickell died at his home 
in West Liberty, January 29, 1946 
He was an outstanding civil and 
criminal attorney. He formerly re- 
sided in Lexington where he practiced 
law for twenty years. 


Edgar M. Odear, seventy-two yea 
Lexington attorney, died January 24, 
1946. He was a native of Rushville, 
Indiana. He served several years as 
stenographer in Fayette Circuit Court 


Lewis C. Carroll, forty-one, assist- 
ant law director in the City Law De- 
partment, died at his home in Louis- 
ville, February 28, 1946. He was 
formerly assistant district attorney 
for two years. Mr. Carroll was a na 
tive of New Castle and was a gradu- 
ate of the University of Virginia Law 
School and also the Columbia Uni 
versity Law School in New York. 


John k. Leshe, a Tompkinsville « 
torney and owner and publisher o! 
the Tompkinsville News and forme: 
member of the Kentucky General As 
sembly, died at his home March 15, 
1946. Leslie was a native and lif 
long resident of Tompkinsville. 


John E. Patrick, eighty-nine year 
old former county attorney of Breath 
itt County, died at his home in Jack 
son, March 13, 1946. 


Joseph S. Botts, a member of the 
law firm of Duncan, Allen, and Botts 
of Lexington, died at his home in that 
city March 19, 1946. Mr. Botts grad 
uated from Georgetown College and 
the University of Virginia and began 
the practice of law in Lexington in 
1885. 


James H. Shelton, Clinton attorney 
at law for fifty-four years, died at 
his home in Clinton, March 31, 1946 
He was admitted to the bar in 1892 
He was a member of the Kentucky 
Bar Association. He held the office 
of Master Commissioner for fou 
years, county attorney for six years, 
and also served as city attorney for 
four years. 


WW. T. White, eighty-four year old 
lawyer of Ballard County, died at his 
home in Wickliffe, March 8, 1946. He 
practiced law more than sixty years 
and had represented the I. C. and M 
& QO. railroad companies as local at 
torney for more than half a century. 


Herbert H. Moore, Sr., fifty-five 
year old attorney, with offices im 
Louisville Trust Building for man) 
years, died at his home in Louisville 


April 20, 1946. 


George V. Cain, Jeffersonville at 
torney for fifty-two years, died April 
7, 1946, at the Kentucky Baptist Hos 
pital. He attended Manchester Col 
lege and was graduated from Frank 
lin College. Cain was appeal agent 
for Local Board No. 1, Selective 
Service. 
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The Lawyer Veteran Returns 
To Practice 


By J. B. JOHNSON 


EDITOR’S NOTE: This is the address delivered by Judge 
Johnson at the State Meeting of the Bar Association. Judge 
Johnson is the Circuit Judge of the Williamsburg District 


lor a Kentucky mountaineer law 
yer to appear on this program with 
the distinguished Attorney General of 
the United States, the O.P.A. Ad- 
ministrator, the Attorney General of 
Kentucky, four former Presidents of 
the Kentucky Bar Association, and a 
Judge of our own Highest Court re- 
minds me of the story of a farmer 
who year after year ran his plug horse 
at the county fair against the 
Thoroughbreds, putting up his $1,000 
entrance fee and always losing. When 
asked by his banker why he did so, 
he answered that he knew his horse 
was a plug, that he knew he could not 
win—that he knew he would lose the 
$1,000, but that it was worth it to him 
just for his horse to be in good com- 
pany for a few minutes. 

I was asked to discuss some phase 
of the lawyer veteran’s problem. | 
shall call my subject, “The Lawyer 
Veteran Returns to Practice.” 

It is now less than five years since 
the Japs made their sneak attack at 
Pearl Harbor. Sadly but surely have 
we learned that the most destructive 
bombs were not those that crippled 
our fleet or destroyed military in- 
stallations. The irreparable loss fol- 
lowed in the wake—in the terrible 
years of battle when the flower of 
American youth responded to the call 
to serve their country. Promising 
careers were interrupted, blighted, or 
ended in the tragic conflict. 





The legal profession—and especial 
ly the lawyers of Kentucky—follow- 
ing a proud tradition, contributed its 
full share in that global struggle 
Classrooms were vacated, offices were 
closed, and courtrooms silent because 
these men had gone to war. The law 
yer appreciated, as others could not, 
that his freedom, the opportunity for 
children, and the privileges of his pro 
fession were at stake. He knew they 
could not survive in a world domi 
nated by the Axis philosophy. 

So the lawyer joined hands with the 
farm boys, the factory hands, the mill 
workers, and those pursuing other 
professions, and became the greatest, 
the grandest, and the most respected 
union on earth. it was a union in 
which there were no slowdowns, no 
work-stoppages, no strikes. It was a 
union where all worked overtime but 
none got overtime pay. It was a union 
where the great majority of its mem 
bers received $50.00 per month—and 
the lowest paid did the hardest and 
most dangerous work. They often 
lived on K-rations or none at all 
They slept and fought in the burning 
sands and torrential storms of the 
torrid zones or in the hedgerows and 
fox-holes of frigid Europe, as they 
chased the Krauts from the beaches of 
Normandy and beyond the Rhine 
This union did not talk about work 
ing conditions, the length of the work- 
ing day, or the rate of pay. The 
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health and weltare of its members 
Was secondary Lhe On and evel 
compelling mission was to win the 
war and secure the peace to follow 
That union, my fellow lawyers, was 
the union of the men and women im 
the Armed Services of our country 
more than fifteen million strong 
Then came V-lo Day, followed soon 
by V-J Day. In the rush to be first 
released in the demobilization that 
followed, we all practically lost ou 
sense of international security. lib 
lary commitments in the world-wicd 
picture were forgotten Phe all-im 
portant thing appeared t 
my Johnny home—-and yet him home 


be to v4 


first. The wheels of industry that had 
heen geared to super-human produ 
tion of war materials were suddenly 
stopped. Industry must now retool 
and reshape itself for peacetime pro 
duction. At first, such a program be 
gan to get under way. The readjust 
ment period appeared not to be seri 
ous. Then came November, with the 
strike in the automobile: industry, fol 
lowed by the steel strike. then the 
coal strike, climaxed by the paralyzing 
railroad tie-up 

So, into this new complex and con 
fusing economy, the service lawyet 
returned. Ile has returned to a 
“something” he cannot sometimes un 
derstand. The slowing down of ma 
chinery is equaled only by a slowing 
down of thoughts and action. The 
confusion of conflicting, yet well 
meaning, current veterans’ programs 
converts simplicity into chaos The 
service man or woman must extricate 
himself or herself from this chaos, 
and they must re-establish themselves 
l‘or convenience in this discussion, we 
will divide our thoughts under three 
convenient heads. First: 


THE PERSONAL—THE 
VETERAN BECOMES 
A CIVILIAN 

The transition from military to 
civilian life at the best is difficult. It 


as alwavs involved more than chang 
ne clothes from service to civilian 
dress. Dut this time, most of us 
learned that it was not easy to shed 
the service uniform unless we wanted 
to join a Nudist Colony. The 4-f’s, 
men forty and over, and those “de 
ferred as essential,” had acquired 
what, had been produced. Then the 
veteran, next after clothes for his 
back, wanted a new home, or the old 
Here, again, he found 
himself competing with a new wealth, 
supported by war wages, which made 
his mustering-out pay of two or three 
hundred dollars dwindle into  insig 
nificance \ll that most of us know 
about priorities is what we have read 


OTN repaired 


n the newspapers 


l.ct me illustrate. | live in an aver 
age county seat lown. In my home 
town, as everywhere, there is a hous 
ing shortage. Many homes have been 
constructed, Yet, to my knowledge, 
only one war veteran has procured a 
buikling priority. That one is right 
now completing the job with green 
lumber because he is unable to get the 
cured product. Yet, non-veterans are 
building homes to rent and to sell 
lhe lawyer veterans are confounded 
| “priority” that will not 
vet them sereen wire for their homes, 


r\ the word 


hen they see the non-veterans get the 
same product for fishing camps. 
Now, I do not mean to infer that 
he lawyer veteran contends that he 
s to be put in a special class and 
viven special preference just because 
he served his country He is ever 


conscious and appreciative that many 
others are, too, competing for the 
same services. He knows that the 
over-all problem will not be solved 
when he buys his suit of clothes or 
vets his house. Yei, he does honestly 
believe that his decreased purchasing 
powel incident to his services in the 
war should be compensated for so as 
to give him an actual priority and not 


a newspaper promise. He does think 
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s unfair for him to compete on the 
present-day open market with those 
whose war wages give them an unfair 
advantage in purchasing power. 

May | digress and throw in a per- 
sonal observation? Much is being said 
ind written now about the increase in 
divorces. Many of these cases are 
doubtless the result of too hasty mar 
riages occurring under the emotions 
of war. In my district, such 
have greatly increased. On an aver 
age of about one in three are cases in 
volving service men or women. One 
of the most frequent grounds is that 
no home has been established. The 
parties have been doubling up with 
the relatives. This has destroyed the 
opportunity for the parties to be on 
their own. It has taken from these 
youths the opportunity to develop and 
understand themselves and their prob 
lems. When the fifty-dollar allotment 
ended, too often the son-in-law found 
domestic tranquility had ended. Yes, 
the divorce problem is related to the 
housing problem and _ both 
mingled with the mother-in-law prob- 
lem, and this is made the harder by 
living in the home with her. Second: 


cases 


con 


THE LAWYER VETERAN’S 
COMMUNITY OBLIGATION 

Now, all the time that the lawye1 
veterans have been looking jor ra 
ment and shelter, naturally they have 
been trying to regain or to find them- 
selves a place in the community life. 
No one is so intimately nor intricately 
associated with every, community ac 
tivity—its ups and downs, every ven 
ture in civic improvement—and 
many of the petty quarrels command 
his time and talent. 

When the lawyer returns, 
finds that the community he left has 
changed in his absence. He will see 
new faces; he will learn of new lead 
ership. Things in the old home town 
have changed. 

They often say that the returning 
veteran will have to readjust himself. 


too 


he soon 


ATE BAR 


JOURNAL 251 
That “he has changed 
ut perhaps those who stayed at home 
Some of the 


Maybe so! 


need to be “changed.” 
readjustments will be oh, so easy. It 
is easy; yes, it is heaven on earth, to 
sleep between white rather 
than under a shelter-half. It 1s so 
much easier to put your knees unde 
it table and eat home-cooked food 
than to stand in line in the rain and 
sun and snow to get your “slum.” It 
is easy to go to bed and not have to 
dread the bugler’s call of reveille. 
Yes, the lawyer returning from the 
service has “adjustments” to 
make No trained and 
drilled in the business of killing with 
out being “changed.” No one can be 
away from the refining influence ol 
the American woman without losing 
some of the noble virtues—at least for 
a time. No one can long participate 
in actual combat without getting some 
of the “battle attitude” with 
to monetary values. True, these may 
“change” the lawyer, but not for the 
worse. When the lawyer veteran re 
turns, particularly if he has had a 
glimpse of the slow, methodical sys 
tem in England or the unbalanced sys 
tem of the Continent, then he will 
have a respect, amounting almost to 
a reverence, for the American system 


sheets, 


some 


one can be 


res] vecl 


The lawyer, as ne other, will have 
the opportunity with his associates in 
the community life to again sell the 
“American Way” right at home. In 
the social and service clubs, he will 
find opportunity of expressing his 
views. Here he can make the con 
trasts and prove to many that it 1s 
they who need to be “changed”—that 
it is they who fail to understand and 
appreciate the full meaning of “The 
American Way.” <A_ short sojourn 
outside the continental limits of the 
United States into any of the foreign 
lands would be the greatest lesson that 
could be taught in Americanism 

There is one other contact the law 
yer veteran must not overlook. That 


is the service organizations. The 
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lawyer's comrad@s will ever be in need 
of assistance and advice. They nat- 
urally will go to their comrade-in 
arms. He must familiarize himself 
with the veterans’ problems. He must 
equip and prepare himself to meet 
the needs and demands of those who 
require his services, so that their 
restoration in the community is com- 
plete. This, of course, at times at a 
sacrifice and without any thoughts of 
compensation or reward. There is a 
bond of comradeship and fellowship 
existing between all service men with- 
out regard to service or rank that 
grows with the years. That bond is 
welded and strengthened by every 
contact with the veteran or his de- 
pendents. It is an asset of inestimable 
value that every lawyer veteran is 
expected to acquire. If he fails to do 
that, he denies himself of an oppor- 
tunity to develop a lasting and an en- 
during friendship and, what is more 
important, he neglects to assist those 
disabled comrades and their loved 
ones. The lawyer veteran must be 
ever conscious of this opportunity to 
grow and serve. Third: 


THE VETERAN IN THE 
OFFICE AND COURTROOM 


Now, if we assume that the veteran 
has a few duds to wear, a place to 
sleep, and has made some community 
contacts—and all are violent assump- 
tions—then he is ready to re-establish 
himself in the profession. Again, he 
must make the housing hurdle in find- 
ing office space. Jf and when that is 
done, he will at least want to make 
one futile effort to procure office fur- 
niture with the war surplus agencies. 
While he will get nothing, it will be 
good for his civilian morale to go 
from desk to desk and from clerk to 
clerk and again get the old Army run- 
around and “passing the buck” brush- 
off. That having been completed, he 
will be so happy that he is truly a 
civilian again that in disgust he will 
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say, “Give it to the Japs; give it t 
the Germans; burn it or let it rot 
Thank you! I am an American 
civilian.” 

Back in the office and courtroom, he 
will soon become accustomed and re- 
adjusted to the professional routine. 
Here he will find the same old books 
with the same old opinions and, per- 
haps, the same old judges continuing 
to make the same old “decisions.” 
There is, however, one marked excep- 
tion. He will not find the same old 
clients. In his absence, of necessity, 
they have had to go to others for ad- 
vice. And most of them have been 
so prosperous during this period that 
they, naturally, associate their new 
wealth with the new lawyer, so that 
the returning lawyer veteran will not 
recapture much of that business he 
once had. 

The oft-quoted expression, “Things 
have changed,” is peculiarly applicable 
to’ the law. As he enters upon the 
practice again, the lawyer will find 
that while he was away, the Kentucky 
Legislature, true to its traditions, has 
passed a multitude of bills designed 
to further confuse and confound him; 
and a few, I am happy to say, that 
simplify and expedite the practice. 

In an article appearing in the | une, 
1946, issue of The Kentucky State 
Bar Journal, Robert K. Cullen, Re- 
viser of our Statutes, says that during 
the war years, 659 new Acts were en- 
acted—that is an average of one new 
law every other day. And, of course. 
the courts have been turning out 
volume after volume of decisions 
l‘ormer rules and principles have been 
modified, explained, extended, or 
withdrawn. Even our own highest 
court right here in Kentucky has, in 
the last few years, broken precedent 
in a few instances and sustained peti- 
tions for a rehearing, withdrawn a 
former one, and written a new one 
(sometimes the same judge writing 
both). In fact, no legal principle or 
rule is now absolutely secure in this 
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commonwealth, except the “rule in 
Shelly’s case.” 

The lawyer returning from the 
service will soon discover that there 
is a new field for the lawyer—an al 
unexplored field--and one with 
opportunity. I am fully aware of the 
tact that the legal profession generally 
has deplored the invasion of Boards 
and Commissions created as govern- 
mental agencies. Personally, I did not 
invite them, and I do believe they pre 
sent a threat to our American sys 
tem. Yet, I feel that their growth and 
development and the challenge they 
present cannot be met by us staying 
on the outside and crying, “Wolf, 
Wolf.” Most of them are here—and 
here to stay. The returning veteran 
having to start from scratch should 
consider the opportunity they present. 
Here he will have an equal chance 
Yes, more than an equal chance, for 
he will compete with others who have 
not the legal training. The lawyer can 
do much to remedy the evil that ts 
presented by actually going into that 
field, exerting his mind and might to 


most 


see that safeguards are established 
and maintained. In time, then they 


can be made vehicles that will carry 
a load which our present legal system 
is not equipped to bear. The evils 
we fear most in these set-ups can be 
corrected by working from within. 
The person who has no legal training 
cannot compete with the lawyer in 
that field. Criticism will never con 
quer. You have to invade the enemy 
territory before you can change his 
way of doing things. No one knows 
that better than service men and 
women. 


So, into this complex, complicated 


new order the lawyer returns. His 
experiences in the war years will 
stand him well. But, gentlemen of 
this Association, an honorable dis 


harge service and plaudits 
for a job well done 


rent nor the grocery 


from the 
trom the public 
will not pay the 
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bills. Many of them will find it diffi- 
cult to relocate and readjust them- 
selves. The high ethical standard of 
our profession can best be maintained 
by seeing that all have the best op- 
portunity possible to re-establish 
themselves. 

The Kentucky State Bar Associa- 
tion did an excellent job of taking 
care of its members when they were 
in uniform. Legal aid was freely 
given, membership was maintained 
without cost, and it arranged for ad- 
vance opinions to be sent to the mem 


bers everywhere. For that, all are 
grateful. But it is my considered 


judgment—and I was not asked to 
give it in this address—that the law 
yer who has spent the average time 
required in uniform has at least thre« 
compelling needs. They are: 


(1) A good, short, inexpensive 
(should be free, so far as instruction 
is concerned) “refresher” course. 
This course should include a review 
of the new statutes, the decisions of 
our state and Federal courts during 
the war years, -and an overall review 
of the specialty of the veteran. 
> 


(2) A survey to determine where 
the veteran best fits. This would re- 
quire a comprehensive questionnaire 
and setting up some channel through 
which the information could be col 
lected, and a co-operative committee 
to advise the veteran of the possi- 
bilities. 


(3) This done: To make the 
proper contacts to establish the vet- 
eran in some community where he 
can re-establish himself in the prac 
tice. 


This Association now has the ma 
chinery in the District Bar organiza 
tions to effectively give this service 
I do mean give”! The veterans 
who went into the service gave more 
to those who remained at home than 


and 
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can ever be repaid. But there is a 
compensation that can be made to 
them as they return. The lawyer, ever 
and always conscious of the high 
standards of his profession, can 
“oive’—and I think he will “give” 

the returning lawyer the very best he 
has of his experience and time. He 
knows that the failure of one of his 
brethren on his return will reflect 
more upon the profession than the 
individual. If we are to jealously 
maintain the high esteem of our pro- 
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fession, then we must zealously sus 
tain every person in it. 

The fighting war is over, but many 
of those who fought so gallantly will 
come home to a new fight, a fight for 
their place in the community and in 
their These men and 
women are now, and will ever be, ap 
preciative of the superb contribution 
you made to support them and to sus 
tain their fighting morale in the war 
You cannot, you must not, do less 
peace. 


professit m. 





Rulings of the Attorney 
General's Office 


*A Fiscal Cotirt has no authority 
Lo designate a particular newspaper 
as an official newspaper and require 
various officers to use that newspaper. 


*A city of the fourth class has the 
right to install parking meters, even 
though such action may impose a 
burden on private property. 

*In towns of the fifth and sixth 
classes in the event that an arrest is 
made by the sheriff or other county 


official within the town limits for a 
misdemeanor the arrested person 
should be taken before the county 


judge and the city is not entitled to 
any part of any fine that might be 
imposed 


* A city may install parking meters 
without a referendum and vote of 
the people. 


*The sheriff’s fee for issuing a 
dog license is fifteen cents, regardless 
of whether the license is $1.00 for one 


male dog or $25.00 for a kennel of 
more than ten dogs. 


+. > 
A school board cannot purchase 
and own property jointly with an in- 
dividual 


* A city judge has authority to per 
form marriage ceremonies. He has 
no authority to solicit marriages, if 
he does so he can be prosecuted for 
so doing. If his wife solicits such and 
receives any part of his fee for s0 
doing she can likewise be prosecuted 


*It is mandatory that a person be 
given a jail sentence as well as a fine 
if he is convicted in Local Option 
territory for selling intoxicating 
liquor or possessing same. 


*Upon conviction of operating a 
motor vehicle while drunk; defend- 
ant’s driver’s license should be re- 
voked for six months for a first of 
fense, one year for a second offense 
and not than two years for 


third 


less 
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Upon Information and Belief 


(Continued from page 214) 


legislative committees that 1 is no 
longer desirable. 


The Cleveland Lar Association 1s 
trying a new type of plebiscite for 
passing on qualifications ol judicial 
candidates. Incumbent candidates are 
considered first. If an incumbent gets 
over 90 per cent on integrity, YU pe 
cent on ability, and 85 per cent com 
posite, he is immediately endorsed. It 
an incumbent gets between 80 and 90 
per cent on integrity, 70 and 90 pel 
cent on ability, and between 70 and 
85 per cent composite, he is moved 
into the finals. If an incumbent re 
ceives less than 80 per cent on in 
tegrity, less than /U per cent on 
ability, and less than 70 per cent com 
posite he is immediately disqual hed. 
In the present campaign, two incum 
bents have been immediately en 
dorsed, three have gone to the finals, 
and two have been disapproved 


In the Detroit Bar Association bat 
primary, held prior to the regular pri 
mary election, the present incumbents 
in the offices of judges of the Re 
corder’s and Probate Courts placed 
well ahead of the other contestants 
for the othces Or 2,082 ballots 
mailed to association members, 1,208 
were returned voted 

Los Angeles attorneys, in number 
3,354, in their bar plebiscit« , endorsed 
four incumbents and a municipal 
judge for the six vacant places on the 
Superior Court bench 

In a California district all daily 
wage earners were customarily ex 
cluded from the jury panel because 
they couldn't afford to give up $10 

day to earn $4 as a juror, and be- 
cause they always asked to be and 
were excused from jury duty when 
called. The United States Supreme 
Court found this method of jury 
selection mmpropet his leads* your 
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editor to ask the question \re 
jurors’ tees in Colorado adequate 
he Philadelphia Bar Association's 
Judicial Procedure Committee has 
| 


in trying cases sit in and listen to 


recommended that jurors not eng 


AYUCE 
Sty 


other trials, and observe the working 


of out judicial svsien) The commit 
tce thinks the additional fees (about 
$12,000 a vear) vill be worth l 

Phe Illinois Supreme Court has 


utional the Illinois 


1 
i 


ruled as unconstit 
statute outlawing alienation of affe 
tion, breach of contract to marry, and 
criminal conversation actions. Is some 
ambitious Colorado lawyer roing to 
try the same with the Colorado statute 
on the same subject ? 

Che Milwaukee Dat 


1 
tI 


he Hartford County (Conn 


\ssociation 
am 
Dar \ssociation voted 0 close law 
offices on Saturdays during July and 
\ugust. We think they should have 
included 


] 
1iSsO. 


September through Jun 

Professor Edmund M. Morgan. of 
llarvard, has taken the bar to task for 
not giving the model Code of Fy 


dence of the American Law 


Institut 


greater study and recognition. He is 
right. The bar has spent very little 


lune studying the code-and trying to 
mprove the rules of evidence: Wi 
would rather continue to slop along 


in the mire than try to get out on 


better ground 

\ group of jawyers in Baltimor 
have organized the Lawyers Civic As 
sociation to make law yers more ettec 
tive in civic affairs. The new o1 
vanization Ss not in opposition t 
existing bar associations, whose ai 
tivities are more restricted Wi 
wonder, if the bar association’s ac 
tivities are too restricted, why the 
association doesn’t enlarge ts ac 
tivities instead of making it necessary 


oO Torn nev rvaniz ition Cert aint 











a large part of a bar association’s ac 
livities is Civic. 


The “See Your Lawyer” advertise- 
ments of the New York State Bar As- 
sociation, appearing in daily papers, 
are attracting wide attention. Banks 
sponsor the ads. Many state and local 
bar associations have requested copies 
of the ads. 


President Truman has signed into 
law the Federal Administrative Pro 
cedure Act, known as the McCarran- 
Sumners Act, thus bringing to an end 
a ten-year period of work by the 
American Bar Association for bring 
ing about a degree of uniformity in 
administrative procedure. 

The Inter-American Lar Associa 
tion will meet in Lima, Peru, next 
April. We just thought you might 
like to know so you can plan your 
time. 

The American bar Association 
House of Delegates has approved the 
appointment of a committee on the 
judiciary to study candidates tor ted 
eral courts and make reports to the 
House of Delegates and the Board of 
Governors, and also to make report 
when it believes a federal judge to 
have become disqualitied for his office 
The committee will have no power to 
propos, candidates on its own motion. 


Henry Ward Beer, president of the 
Federal Bar Association, will appoint 
a committee of thirteen members of 
the bar of the U. S. Supreme Court to 
co-operate with Congressional com- 
mittees investigating the controversy 
between Justices Robert H. Jackson 
and Hugo Black. 


Albert A. F. McGee, retiring presi- 
dent of the New Jersey State Bar As- 
sociation, has suggested the establish 
ment of a judicial department of the 
Army to handle all military trials. He 
pointed out that under the present 
system, members of Army courts, and 
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sometimes attorneys for the parties, 
are not lawyers. 

San Francisco lawyers have ap- 
proved a minimum fee schedule, in 
general higher than the schedule pro- 
posed by the committee of the Denver 
ltar Association. 

Ralph W. Wescott, a New Jersey 
lawyer, has complained that the pro- 
gram of the annual meeting of the 
New Jersey State Bar Association 
was a faithful echo of all previous 
ones since 1910—that the association 
Was restricting its attention too closely 
to internal affairs and not doing 
enough to help devise a working 
world organization. Lawyers some 
times do pay too much attention to 
internal affairs and not enough to 
the problems of the whole people, and 
sometimes as Colorado they 
don’t devote enough time to either 


Gzovernor Thomas LE. Dewey has 
signed into New York law six bills 
providing pay increases for judges. 
li) most cases the pay raises amount 
to $1,000 a year. 


City Judge Thomas LE. MacPher 
son, Peekskill, New York, has re 
signed because he refused to longer 
accept his “sweat shop salary” of 
$1,500 a year. His clerk also resigned 
her $1,650 a year job. 

The New Jersey State Bar Associa 
tion adopted a resolution urging pay 
increases for judges of the chancery, 
supreme, circuit, and common pleas 
courts. The resolution did not specify 
the amount of the increases. The 
chancellor and chief justice now re 
ceive $19,000 a year, the vice-chancel- 
lors and associate justices $18,000, 
and circuit court judges $16,000. 


Missouri’s legislature has ‘approved 
a bill providing increases in salaries 
for circuit court judges but has dis 
approved salary increases for su 
preme and appellate court judges 
lhe increases for circuit court judges 
is now up to the governor. _ 


) 


lhe 
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Ur. Thomas James has been dis 
charged and has opened a law office 
at 407 Washington Building, Louis 
ville. 


Mr. Walter R. King and Mr 
Charles W. Porter, both of the Jef- 
ferson County bar, have formed a 
partnership for the general practice 

‘ law under the firm name of King 
and Porter with offices at 915 Ken 
tucky Home Life Building, Louisville 


Hon. Marshall Funk has resigned 
from the I. B. 1. and has reopened 
his offices in the Grady Building, 
Bowling Green. 


Attorney Bert T. Combs has be- 
come a partner with the law firm of 
Howard and Mayo, Prestonsburg, 
and henceforth the firm name will be 
Howard, Mayo, and Combs. Offices 
will continue in the Harlow Building 
at Prestonsburg. 


Attorneys Jesse K. Lewis, Frank 
fort, and A. Joe Asher, Harlan, have 
announced the formation of a part 
nership under the name of Lewis and 
Asher with offices in the McClure 
Building, Frankfort. 


Mr. James U. Smith, Jr., cf the 
Jefferson County bar, has opened or 
soon will open offices for the general 
practice in Louisville. 


The Carter County Bar Association 
net and passed appropriate resolu 
tions as to the worth of Judge Thomas 
Dudley Theobald, Sr., who departed 
this life recently. 

Attorney P. K. McElroy of Leba- 
non has moved his offices from near 


the south side of the Court Square 


to those formerly used by the 


Circuit Court Clerk Mr. Mc 


old offices will be occupied 
forney Robert Spragens. 

Attorney Leonard S. St 
Whitley City, who lost his lib 
fire several months ago has pu 
the library of the late J. J. M 
Pikeville 


lttorney David G. Cates 


nounced the opening of his offices in 
the Kentucky Home Life Building im 


Louisville 


4 lttorne VY 4 Ir) tad / Le miaire, to 


merly U. S. special assistant 
attorney, has resigned effecti 


gust 15, and has announced the open 
ing of a law office at Elizabe 


James W. Smith, of Middl 


Daniel Boone Smith and Ray ( 


Shehan, both of Harlan, have 
ated together in the general 
of law in Bell and Harlan « 
and have opened offices in \ 
boro and Harlan, Kentucky. 


L. C. Turner, who has b 


sociated with the Statutes | 


Commission at lrankfort, At 


was admitted to practice law 


the McCracken Circuit Cou 
plans to locate at Clinton, Ke 
William / f rbe lVald. 
nounced the opening of his oft 
the general practice of law wi 
R. Whitlow at 712 Louisvillk 
Building in Louisville 
Attorney Basil Preston | 
nounced the opening of his la 


in the Gillenwater Building in Glas 
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W. Palmer Van Arsdale is practic 
ing law in Manila and has his offices 
in the Wilson Building, Juan Luna 
Street. 

The annual outing of the Campbell 
County Bar Association was held July 
25th at Martz Grove, Ross, Kentucky. 

Major Tom Prewitt Senff has ar 
rived home on terminal leave. He will 
be retired as a lieutenant colonel and 
will complete his law course at Har- 
vard Law Schooi next year and will 
practice in Mt. Sterling. 

Attorney Norton L. Goldsmith has 
been elected president of the Air Re 
serve Association in the Louisville 
area. 

E. L. (Teddy) Hutchinson, retired 
Lexington attorney, observed his 90th 
birthday July 31 and was felicitated 
by many members of the Lexington 
Bar Association at his home there. 


Walter E. Bromley has been noti 
fied by the State Board of Accounting 
that he has qualrfied. as a Certified 
Public Accountant. He now has the 
unusual distinction of being both a 
certified public accountant and attor- 
ney-at-law. 


M. M. Martinson, factory manager 
of the Kawneer Corporation, was 
speaker, August 6, at a dinner meeting 
of the Junior Bar Association at the 
Phoenix Hotel. 


Attorney Ben T. Cooper has been 
released from the Army and has re- 
turned to his practice at Benton. 


Attorney Roy Wilhoit, formerly of 
Vanceburg, has located at Catletts- 
burg for the general practice. 


Attorney Ora F. Duval was dis- 
charged from the Army in July and 
has opened an office for the general 
practice at Olive Hill. 
klswich of 


Attorney Kit Carson 


Louisa has been appointed assistant 
U.S. district attorney for the Eastern 
Kentucky. Ile 


District of succeeds 





STATE 
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J Ittorney Erle McGuffey, 
turned to active military duty. 
Mr. Joseph C. 


torney for the committee to invest 


gate the sale of surplus property of 


the U. S. 


Mr. John Wm. Heuver ot the New 


port bar reports that in looking over 


an old brief in the case of Shinkle vs. 
McCullough, 77 S. W. 196, decided 
December 3, 1903, he came across the 
following description of the automo- 
bile involved in the case: 

“Charles Hanauer, the agent who 
sold the machine, describes it as a 
‘Winton Motor Carriage’, weight 
1800 pounds, dimensions, 4 feet, 8 
inches wide; 6 feet high; 8 feet long 
and of 9 horse power; capable of 
making 10 to 15 miles an hour on the 
road; and the noise from the engine 
could be heard 200 or 300 feet in a 
crowded city; the said engine could 
be stopped in a distance twice th 
length of the machine; and en cross 
examination that it had made a mile 
in 2.48 on the track, thus showing it 
to be a large and powerful machine 
That one could master it in four ot 
five trials.” 


Attorney Anthony Thomason was 
appointed July 1 “Friend of the 
Court,” by Judge Chester D. Adams 
of the layette Circuit Court. This 
office was created by the 1946 legis- 
lature. Mr. Thomason will 
$200 per month. 


receive 


l‘orty-five men and seven women 
took the state bar examination in 
June. This is the largest class since 
Pearl Harbor. 

Col. Henry B. Scott of the Glasgow 
bar has been released from the Army 
His office in Glasgow remained closed 
during his absence, bearing a sign on 
it can 
from 


his door “Gone to the Army”; 
now be changed to read “Back 


the Army.” 


who has re- 


Lewis of the Lex- 
ington bar has been appointed at- 
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During July and August all law élitorney Lloward Whitehead ot 
ofhces in Bowling Green closed at Lexington is the newly clected com 
1:00 o'clock on Saturdays. This by mander of the Veterans of Voreign 


agreement of the lawyers. 

Mrs. Ralph Gilbert of the Shelby 
ville bar is the editor of the Woman 
Lawyers Journal, a quarterly publi- 
cation of the National Association of 
Women Lawyers. 


Hon. William H. Townsend of the 
Lexington bar was elected June 14 as 
a member of the board of trustees of 
Lincoln Memorial University, Harro 
gate, Tennessee. 

Attorney W. Major Gardner has 
returned to West Liberty to resume 
the law practice with his father, W. 
M. Gardner. He has been associated 
with the legal division of the U. 5S 
Department of Agriculture. 


Hon. Charles L. Seale ot 
ville was appointed in June a special 
attorney in the State Highway Ie- 
partment. 


Mr. Paul Carter of the Monroe 
County bar has opened an additional 
office for practice in Cumberland 
County at Burkesville. 


» 
Boon > 


Attorney Harvey Leonard has re 
signed as city attorney of Carlisle, 
effective July 1. 

Hon. Eli H. Brown Il oi the 
Louisville bar was the principal speak 
er before the La Grange Rotary Club, 
June 4. He spoke in favor of a new 
constitution for Kentucky. 


Attorneys C. A. Williams and Ed 
ward Carlick of V’'aducah have formed 
a partnership for the general practice 
at Paducah. 

The lawyers of Richmond closed 
their offices on Wednesday afternoons 
during the months of June, July, and 
August by agreement. 

Hon. Laurence B. Finn resigned as 
city attorney of Bowling Green in 
June and was succeeded by Maurice 
D. Burton. 


Wars of Lexington 

Mr. Thomas | lunby has been 
discharged from the .\rmy and has re 
sumed his law practice at La Grange. 


lLouisa 


Ninth 


Attorney Kk. C. Elswick of 
is the new the 
Legion District of Kentucky. 


Hon. B. B. Snyder ot Williamsburg 
served as special judge of the Pulaski 
Circuit Court in June 


Mr. J. A. attorney of 
Calhoun, spent near 
Springtheld, Iilinois, and attended the 
Illinois State air at Springfield. Mr. 
Thomas operates a large farm and is 


commander of 


Thomas, 


, 
his 


vacation 


a beef cattle enthusiast. 


County Attorney LD. Carl Ross ot 
the Calhoun bar attended the Im- 
perial Council of the Shrine, which 


met in San Irancisco in July, and 
Was a representative of Rizpah Tem- 
ple of the Shrine, Madison 
ville, Kentucky. M1 was re 
elected county attorney of McLean 
County at the last regular election for 
county officers serving his 
fourth term. 


located at 


Ross 


and is 


litorney L. Clyde Farley has re- 
signed as principal of Belfry High 
School and will devoie his whole time 


to the practice of law at Pikeville. 


Attorney James IV. Lambert has 
been discharged from the Navy and 
reopened his office in Mt. Vernon, 
Kentucky. 


George B. Thompson, a full Com 
mander in the Navy has been asked 
to remain in the service until July 1, 
i947, as Legal Adviser to the Base 
Maintenance Division, Office of the 
Chief of Naval Operations. He ex- 
pects to return to Kentucky in 1947 
and practice law at Morganfield. 


Attorney Laurence E. Higgins of 
the Jefferson County bar has reopened 
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his offices in the Kentucky Home Life 
Building after serving tor a period 
of four years in the United States 
Army. At the time of his separation 
he was a Captain in the Judge Advo 
cate General’s Department. 

The Journal reports the following 
deaths in our ranks heretofore unre 
ported : 

W. A. Barry of Elizabethtown at 
Elizabethtown, June 5. 

Robert H. Winn of Mt. Sterling at 
Mt. Sterling, May 18. 

James Clay of Morehead at More 
head, May 11. 


Eugene Mosley of Louisville at 
Louisville, May 25. 
J. M. Auxier of Pikeville at Pike- 


ville, June 10. 

William M. Doolan of Louisville at 
Louisville, July 24. 

C. C. Barrickman of Shelbyville at 
Pewee Valley, July 24. 

Robert R. Friend of 
Irvine, August 7. 


Irvine at 





U. S. Department of State Needs 
Attorneys to Serve in Courts 
In Germany 


The U. S. Department of State 
needs attorneys to serve as “Military 
Government Court Officers” in Ger- 
many. Duties will include service as 
judge or prosecutor in military gov- 
ernment courts; preparation of opin- 
ions and advice to superiors on mili- 
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tary government and German and in 
ternational law ; making recommenda 
tions on proposed German legislation; 
and reviewing cases already heard in 
military government courts. Know! 
edge of German is desired but not 
requisite. 

Saiary is based on $6,230 per an- 
num with 25 per cent added for over- 
seas maintenance, totaling around $7,- 
787. The Army furnishes round- 
trip transportation and provides meals 
and lodging at a very low rate 
(around $50 per month). 

For information interested persons 
should write: Mr. Boyd Fisher, Re- 





cruitment Officer, Department of 
State, 2049 Munitions Building, 
Washington 25, D. C. 

Answers to Quiz on Page 229 

1. Magna Charta. 

2. Declaration of Independence. 

3. Articles of Confederation. 

4. Constitution of Kentucky. 

5. Constitution of the United 


States. 

6. Compact with Virginia, 1789 

7. Act admitting Kentucky to the 
Union. 

8. Constitution of Kentucky. 

9. Constitution of the 
States. 

10. Declaration of Independence. 


United 
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